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| NTRODUCTI ON

Gregory Edward Wight awaits execution on Texas' death row. He has
cl ai med throughout all proceedings against himthat he is innocent
of the nurder of Donna Vick. M. Wight respectfully requests a
hearing before this Court to establish, as a matter of law, his
clainms of factual innocence.

M. Wight has steadfastly alleged he is not guilty of the murder of
Donna Vi ck. Instead, John Adams, another man on death row, is
responsi ble for the nmurder of Ms. Vick. |ndeed, John Adans has
confessed to several people that he nurdered Ms. Vick has been
convicted of capital murder for her death. However, the State of
Texas now cl ains that both M. Wight and M. Adanms nurdered Ms.
Vick as co-actors in the crime. This is a conpletely new theory of
the crinme, enbraced after the conviction of M. Wight. Rather,
during M. Wight's trial, the State of Texas argued that M. Wi ght



nmurdered Ms. Vick and that John Adans was nerely caught at the scene
by happenst ance.

In addition to his factual innocence, M. Wight further alleges
that the State of Texas withheld material, excul patory evidence that
woul d have allowed M. Wight to establish his clains of innocence.
This omtted and withheld evidence woul d have convinced a jury that
M. Adans acted alone in nmurdering Ms. Vick. Nonetheless, in
violation of both the letter and the spirit of the United States
Constitution, the State of Texas did not disclose the excul patory
evidence in its possession that would have established M. Wight's
claimthat M. Adans, not M. Wight, was responsible for murdering
Ms. Vick. As set forth in M. Wight's application for habeas
relief, much
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of this evidence has still not been provided to M. Wight or his
counsel . The State continues to subvert M. Wight's attenpts to
prove his actual innocence.

The State of Texas, in its continued pursuit of executions, is

pl aying a procedural shell ganme , with this Court to' prevent M.
Wight fromraising any of his constitutional clains challenging the
State's misconduct and the trial court's errors in his capital
murder trial. First, the State withheld evidence material to the
defense and at trial knowi ngly m srepresented evidence. Mre
specifically, the State withheld wi tnesses favorable to the defense
at trial- witnesses that were known to the State and available to
testify at trial. The State al so manufactured fingerprint evidence
against M. Wight at trial. The State continues to w thhold sonme of
this evidence, claimng it is either lost or m splaced.

The State of Texas represented throughout its evidence and argunent
at trial that M. Wight acted alone in nurdering Ms. Vick -
continually asserting that M. Adans was nerely a bystander or
victimof circunmstance.! The State's approach to this murder case,
however, changed radically once M. Wight was convicted and
sentenced to death and M. Adans stood accused of the same crine in
a subsequent, separate trial.

The State of Texas now represents to this Court that M. Wight and
M. Adans were, in fact, co-actors in the nurder. Through its
actions, the State of Texas has knowi ngly deprived M. Wight of
cruci al excul patory evidence he needed to support his clainms of
factual innocence. These actions, are violations of the Brady
doctrine and rise to the | evel of-prosecutorial msconduct. The

In fact, the State was able to introduce into evidence, over the
obj ection of the defense, the statenent of John Adans, placing all
the blame for the murder on M. Wight and painting M. Adans as a
nmere bystander. The State's argument for the adnission of the
statenment was that it was necessary to prevent the jury fromcom ng
to the erroneous concluslon that M. Adans actually participated in
the nmurder of Ms. Vick.
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prosecution's msconduct prevented M. Wight from denonstrating



that M. Wight, if guilty at all, was nerely a bystander with a

| essor role in the crime. Such state-sponsored behavior shoul d not
be condoned in any case - let alone one where the accused asserts
his innocence and is facing a penalty of death. The State of Texas
has sentenced two nmen to death for the nurder of Donna Vick -

nei ther conviction supported by the sanme story or evidence.[2]

M. Wight has continued to maintain his innocence and can present a
convi nci ng case of factual innocence and a constitutionally
deficient trial. Therefore, M. Wight nmust be afforded the
opportunity and the forumin which to i nspect and present the

evi dence which establishes his innocence - our federal constitution
demands such protections. Although the State of Texas may routinely
rubber stanp constitutionally infirmcapital murder trials, the
federal courts act as the protector of a defendant's constitutiona
rights and serve at the |ast bastion of justice. Wwen a state has
failed to afford a defendant the core protections of our
constitutional system the federal judiciary nmust step in. Here, M.
Wight's trial and subsequent pleas to the Texas courts failed to
avail himof the mnimal protections guaranteed under the United
States Constitution. M. Wight is consequently entitled to habeas
corpus relief in this action

| . THE STATE DI D NOT DI SCLOSE MATERI AL | MPEACHVENT EVI DENCE OF THE
KEY W TNESS I N THE CASE, LLEWELYN MOSLEY, | N DI RECT VI OLATI ON OF

G GIO V. UNI TED STATES AND BRADY V. NMARYLAND

The State presented only one witness at trial, Llewelyn Msley, to
testify about the events that transpired the night of Ms. Vick's
murder. M. Mosley had a significant crimnal background.

[2] An argument can be nade that the use of inconsistent theories in
this fashion is itself a violation of the applicant's right to due
process of |aw. See Thonpson v. Cal deron, 120 F.3d 1045, 1058 (9th
Cr. 1997) reversed on other grounds. 523 U. S. 538 (1998) Snmith v.
Groose, 205 F. 3d 1045 (8th Cir. 2000).

APPL| CANT' S RESPONSE TO RESPONDENT' S MOTI ON FOR SUMMARY JUDGVENT -
Page 4

He ran and operated a crack house less than a block away from a high
school. He was al so arrested in connection with the events that
transpired the night of Ms. Vick's nurder. If convicted of the
crimes to which he confessed during M. Wight's trial, Mrely would
have resulted in a mninumsentence of twenty-five (25) years in
prison. M. Mbsley consequently had every reason to lie to , please
the State. He was facing the notion of spending the rest of his life
in prison if convicted.

In reward for his testimony in M. Wight's case, M. Msley was
never charged with an of fense despite his stunning adm ssion of
crimnal activity. The State nmade himan offer - not to charge him
with a crime in return for his crucial testinmny. M. Msley
therefore testified in the nmanner the State requested and was
rewarded by the State. He was never prosecuted for his crines.

The evidence thus establishes that M. Msley had a deal with the
prosecution. The State nay qui bble semantically regarding the offer
and acceptance between M. Msley and the State. However, M.

Mosl ey's offer so closely resenbles the witness' offer in United
States v. Gglio, that there can be no question but that the State
was constitutionally obligated to disclose the details of the offer
of immunity .



The State nonethel ess never disclosed the details of its admtted
offer to M. Mosley. Instead, the State disingenuously denies the
exi stence of a "deal." The facts and evidence belie the State's
denials. M. Msley had an enormous incentive to lie.[3] M. Msley
was given this incentive by the State - in exchange for his
testinmony. If the jury had been aware of this bargai ned-for
exchange, it would have stripped M. Msley of credibility. Because
M. Msley was the State's only live

[3] In fact, and contrary to respondent's assertion on page 23, as
denonstrated at trial, Msley's testinony regarding Wight's role in
di sposing of the property changed dramatically. Trial Transcript

Vol une 45, page 125, 169-178.
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wi t ness against M. Wight, M. Msley was crucial to the State's
case against M. Wight in both the guilt/innocence phase and the
puni shrent phase.

At the very least, M. Wight is entitled to a hearing to determ ne
t he substance of the proffered carrot to M. Msley regardl ess of
its designation as an offer, arrangenent, deal, agreenent, or
contract. M. Wight's attorneys attenpted to illicit this
infornmation during trial but were shut down by the trial court's
claimwho clainmed that any testinmony regardi ng the arrangenent
between M. Msley and the State would violate attorney client
privilege. Such a contention possesses no legal validity. M. Wight
requests an evidentiary hearing where he may subpoena the requisite
testinmony regarding the Mosley offer to support his claimof factua
i nnocence.

.

THE STATE SUPPRESSED EVI DENCE OF A MATERI AL EXCULPATORY W TNESS
JERRY CAUSEY, | N VI OLATI ON OF BRADY v. MARYLAND

M. Adans is the one and only person to have confessed to the nurder
of Ms. Vick. He confessed on nultiple occasions and to different
people. And, he adnmitted acting alone in the murder, wthout the aid
or assistance of M. Wight. Mst inportantly, he confessed to
Dani el McGaughey, a video store clerk. The State of Texas was aware
of this confession, had this confession in its possession, and yet
provided this confession to the defense prior to trial

Additionally, M. Adans nost |ikely confessed to the nurder in a 911
call. The tapes of this 911 call have |ikew se never been provided
to the defense. M. Adans further confessed to Charl es Neel ey,
another inmate, during his stay in the Dallas County Jail (evidence
di scovered after M. Wight's trial). And, M. Adans confessed to
Jerry Causey.

M. Wight., on the other hand, has never confessed to nmurdering Ms.
Vi ck. He has instead consistently and continually naintained his

i nnocence. Jerry Causey coul d have established that M.
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Adans nurdered Donna Vick. At the very least, M. Causey's testinony
woul d have established that M. Adans, not M. Wight, was the "ring



| eader"” - sonmething the jury would certainly have assessed in the
puni shnent phase. M. Wight was unable to provide the testinony
establishing M. Adans's admitted guilt, however, because the State
wi t hhel d the exi stence of M. Causey and what his testinony would
have establi shed.

It is nevertheless clear that the State spoke to M. Causey prior to
M. Wight's trial- this fact is undisputed and set forth in M.
Causey's affidavit.[4] The State then called Jerry Causey as a key
Wi t ness agai nst M. Adanms when the State tried M. Adams for the
nmurder of Ms. Vick. The State obviously found M. Causey's testinmony
highly relevant to establish the guilt of M. Adans in the nurder of
Ms. Vick. The testinony of M. Causey was, therefore, highly

rel evant, material excul patory evidence M. Wight was entitled to
under the principles of Brady v. Maryl and.

[,

THE STATE SUPPRESSED MATERI AL EXCULPATORY EVI DENCE OF DANI EL
MCGAUGHEY' S STATEMENT TO THE PCLI CE I N VI OLATI ON OF BRADY V. MARYLAND
Dani el McGaughey woul d have been a crucial witness for the defense
in M. Wight's trial. M. MGaughey worked at a video rental store.
He was approached by Adans one day after the murder of M. Vick
Adans asked McGaughey to call 911. The remai nder of this vita
conversation was never conpletely revealed to the defense until M.
Wight's trial was well under way.

The State clains to have I ost the 911 tapes which would serve as the
best evidence of the substance of this conversation. Furthernore,
the State suppressed, until the trial had begun

[4] The State used the record in the Adans's trial to establish that
M. Davis, the prosecutor had not spoken with M. Causey. This fact
does not contradict that someone fromthe DA's office spoke with M.
Causey prior to M. Wight's trial
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McGaughey's first statenent detailing the substance of regarding the
conversati on between McGaughey and Adans. The defense woul d have
certainly secured McGaughey's testinony if the prosecuti on had
conplied with the mandates of Brady in revealing MGaughey's
original statement to police that: "I nurdered soneone in DeSoto and
| can't deal with it. | want to turn nyself in."

The State, however, failed to turn over McGaughey's origi na
statenment given to the police investigator on the scene.

In withholding this statement, the State made its own val ue judgnent
about the relevancy of this testinobny - something Brady clearly
forbids. The State is under a continuing obligation to supply
potentially excul patory evidence in its possession, to not assess

t he val ue of such evidence for the defense. Recogni zing the inherent
conflict between such State eval uations of evidentiary value for the
def ense, Brady nandates the prosecution supply the evidence to the
defense for its own analysis. This did not occur in M. Wight's
case. Rather in discovery, prior to the trial, the State gave the
defense a statenent attributed to Daniel MGaughey that read: "[M.
Adans] told me there was a murder and he wanted to turn hinself in."
There is a stark and monunental distinction between the ideas and

i nfornati on these two statenents convey. Only the State had both
statenents.

The statenent which the State provided nerely suggested that a



nmurder took place. That isolated statenment supported the State's
theory of the case that M. Wight nurdered Ms. Vick in the presence
of M. Adanms and that M. Adans was nerely a bystander caught in a
bad situation. MGaughey's first statement, however, conpletely
contradicts the State's theory of the case, and so, this first
statenment was not provided to the defense until trial. In that
suppressed statenent, MGaughey told the police that M. Adams
adnmtted he nurdered Ms. Vick al one. Nowhere in the
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suppressed statenment did M. Adans shift the blane to M. Wight or
suggest a lessened role in the offense. M. Adams, in the suppressed
statenment, unequivocally confessed to murdering Ms. Vick

Not hi ng can be nore excul patory to a defendant on trial for his life
t han an unequi vocal confession , proffered by a co-defendant.

VWen the defense teamfinally saw the McGaughey statenent, it sent
an investigator to find MGaughey and requested a continuance to
secure his testinmony. Wth practically no tine to | ocate M Gaughey
and no contact information for him the defense was unable to |ocate
McGaughey for trial. Although the State had been in contact with
McGaughey - because the State wanted to use his testinmony in Adans'
trial- the State would not reveal his whereabouts. The intentiona
suppressi on of McGaughey's contact information is, in no uncertain
ternms, prosecutorial msconduct. Restated, the State compounded the
damage done by conceal i ng excul patory evi dence, and further seal ed
M. Wight's fate by concealing an equally inportant piece of

i nfornmati on, McGaughey's | ocation

Due to the State's del ayed revel ation of a second statenent and
based on the inportance of McGaughey' s testimny, M. Wight asked
for a continuance that was summarily denied. The State's intentiona
deni al or access to McGaughey's testinmony both before and at tria
prevented the defense fromadmtting highly excul patory evidence,
material to the jury's determ nation of both guilt and puni shrment.
This intentional behavior by the State circunmvents M. Wight's
constitutional guarantees and violates Brady v. Maryl and.
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I V.

THE STATE SUPPRESSED MATERI AL EXCULPATORY EVI DENCE OF THE 911 TAPES
OF ADAMS' CALL TO POLI CE AND DANI EL MCGAUGHEY' S CALL TO THE PCLI CE
I N VI OLATI ON OF BRADY ~ NMARYLAND

The best evidence corroborati ng McGaughey's suppressed statement was
al so withheld and/or destroyed by the State. Specifically, a

cont enpor aneous 911 tape recordi ng was nmade when M:Gaughey cal | ed
the police. The contents of this tape would further support M.
Wight's clains of innocence. M. Wight's defense counsel had
continually sought access to this vital evidence.

The State, conveniently, claims to have |ost this best evidence of
M. Wight's innocence.

Def endant respectfully requests a hearing before this court to
ascertain the fate of the tapes and whether the contents of the



tapes can be determned. The State should not be permtted such
carel essness in a capital murder trial. Nor should such carel essness
be i gnored or sanctioned.

Def endant deserves a forumin which to conduct discovery into the
nature of the tapes' disappearance - whether they were carel essly
lost or intentionally destroyed.

V.

THE STATE SUPPRESSED MATERI AL EXCULPATORY EVI DENCE OF THE CONTENTS
OF THE BECKLEY SHACK | N VI OLATI ON OF BRADY V. NMARYLAND

After M. Adans initially spoke with police about the murder of M.
Vick, placing all of the blame for the nurder on M. Wight, he |led
police to the inplenents used to commt the nurder

evi dence the State later used to bolster its case against M.

Wight. M. Adanms led the police to the knife used to kill M. Vick
which he had buried in a field. He further led themto M. Mosley's
crack house where.Ms. Vick's property was exchanged for drugs. And
finally, M. Adans |ed themto the Beckl ey shack, where police found
evidence linked to the murder, including plates from M.
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Vi ck's house, knives fromMs. Vick's house, and jeans[5] soaked in
the victims blood. At the Beckley shack, police also found M. Wi ght.
It was the State's contention throughout M. Wight's trial that
Wight was obviously the perpetrator of the murder because the
evidence linking himto the nurder was found in his shack, the
Beckl ey shack. It was crucial for the State's theory in Wight's
case that the blane for the nurder fall squarely on M. Wight and

t hat the Beckl ey shack was under M. Wight's control, not under M.
Adans' control. If the defense could prove that Adans resided at the
shack and kept his belongings there, the defense could have directly
countered the State's case by shifting the blane for the nurder to
M. Adans - the person on whomit bel onged.

The state failed to produce to the defense crucial excul patory

evi dence that M. Adans actually lived in the Beckl ey shack, and
nore inportantly, kept all of his property there. The State knew M.
Adans kept his belongings in the shack - investigators uncovered a
stack of papers addressed to M. Adanms, papers such as tax
information fromthe IRS and letters sent to M. Adans while he was
i ncarcerated. Those papers were |ocated in the shack near the
crucial evidence in the case - the size 32 inch bloody Uren jeans.

It was crucial to the defense to establish that the jeans worn by
the nmurderer were not only too small to fit M. Wight, but they
were also found in the sane place where M. Adans stored all of his
i nportant property. The presence of M. Adam s property

[5] The bl oody Umen jeans al nost conclusively establish that the
person wearing the jeans sat on top of M. Vick while stabbing her
to death. The Umren jeans neasured 32 inches in the waist - clearly
too small to fit M. Wight who was 6' tall and wei ghed 190 pounds
when he was arrested for the nurder. Indeed, at that tine M. Wi ght
wore jeans that neasure 36 inches in the waist. The jeans npst
likely belonged to M. Adans who wei ghed 25 pounds | ess than M.
Wight and wore size 32 jeans at the tine of his arrest. Habeas
counsel has continually requested to inspect the Uren jeans for

evi dence of M. Wight's innocence. The State has continually denied
t hose requests.
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at the Beckl ey shack coupled with the State's intentional failure to
turn this property over to the defense suggests the State knew t he
excul patory nature of these itenms. Had M. Wight been granted
access to these materials, defense counsel could have effectively
and convincingly nounted a defense of actual innocence at tri al

I nstead, only when pressed on the issue of M. Adans' property by
the defense at trial [6] did the State relent and provide M. Wi ght
with the property found in the shack - property that clearly and

unm st akably bel onged to M. Adanms. O course, these materials were
given to the defense during its case-in-chief, too late to use them
ef fectively. The intentional w thholding of evidence and del ayed
conpliance with constitutional mandates deprived M. Wight of any
opportunity to nount his defense. M. Wight asserted his innocence
but the State of Texas intentionally deprived M. Wight of the
excul patory evi dence whi ch woul d have proved his assertion

The failure of the State to proffer the excul patory evidence in its
possession prejudiced M. Wight's trial and tainted it with the
indicia of unreliability. Brady v. Maryland stands as an unfortunate
testament that crimnal defendants cannot rely on the state to
fairly proffer excul patory evidence in its possession to defendants.
Brady v. Maryland forewarns courts that states nay, in their zeal ous
quest for |aw enforcenent, place prosecutions above the rights of
crimnal defendants. Brady thus underscores the fact that the state
is not a reliable censor of evidence that may be considered rel evant
to a crimnal defendant. As a result, Brady unequivocally places the
task of sifting through excul patory evidence to assess its

useful ness to those nost interested in the reliability

[6] The defense pressed the issue of the discovery of any of M.
Adans' things found in the shack after Detective Pothen mnisled the
jury while on the witness stand, saying he did not know whose
property was found at the Beckl ey shack
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of the evidence - defendants. Because the State of Texas know ngly
and intentionally w thheld excul patory evidence fromM. Wight, M.
Wight prays that this Court will grant him habeas relief . so that
a jury could credibly weigh all the evidence to assess whether M.
Wight played any role in the murder of M. Vick

Vi .

THE STATE KNOW NGLY PRESENTED EVI DENCE | N A FALSE LI GHT | N VI OLATI ON
OF NAPUE V. |LLINO S WHEN DETECTI VE POTHEN TESTI FI ED REGARDI NG THE
CONTENTS OF THE BECKLEY SHACK

The State, instead of arguing throughout the trial that both Wi ght
and Adans murdered Ms. Vick together, tried to place the blane
entirely on Wight. In furtherance of this theory, the State
presented fal se and m sl eadi ng testinony regarding the discovery of
t he evidence in the Beckl ey

shack. During trial, after the State rested its case agai nst M.
Wight, the State provided the defense with a large pile of



docunents bel onging to Adans. They contai ned Adans' nane and ot her
identifying information, such as Adans' prison nunber. These
docunents, and other property, were found by the State at the
Beckl ey shack. Prior to turning over these docunents, however,
Detective Pothen testified before the jury that he did not know
whose property was found at the shack. Wen asked directly if the
contents of the shack could have been Adans' property, Detective
Pot hen falsely testified, "I don't know. "

Def ense counsel's questions to Pothen regardi ng ownership of the
itenms found at the shack canme fromtheir client's insistence that
Adans inhabited the shack. M. Wight knew Adans kept his things
there - including papers and a chest of clothing. Pronpted by their
client, defense counsel tried to elicit this information from

Pot hen, who was in charge of the investigation of the Beckley shack
Pot hen mi sled the jury because he had found materials clearly marked
and addressed to John
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Adans but falsely testified otherwi se. The State, which had
possessi on of Adams' docunents that were recovered fromthe Beckl ey
shack, knew Pot hen' s testinony was false but failed to correct the
fal se i mpression he had |eft.

After Pothen testified, counsel for defense demanded that the State
turn over all property found in the Beckley shack. After Pothen' s
testinmony and on the day the defense began its case-in

chief, the State provided the defense with the papers fromthe
Beckl ey shack that were clearly marked wi th Adans' identifying
information. O course, the itens were given to the defense after
Pot hen testified, too late for the defense to use themto
cross-exam ne Pothen on the ownership and control of the Beckl ey
shack. In permitting Detective Pothen to provide evidence known to
be false at the tine of its subnission, the State viol ated Napue v.
illinois.

VI,

I N DI RECT CONTRAVENTI ON OF THE CONFRONTATI ON CLAUSE OF THE SI XTH
AVENDVENT, THE COURT ADM TTED | NTO EVI DENCE THE BLAME SHI FTI NG
"CONFESSI ON' OF MR, WRI GHT' S CO- DEFENDANT, JOHN ADAMS

The two | ynchpins on which the State relied to make its case agai nst
Wight were Mosley's testinony and Adans' statenent placing al

blame for the nmurder of Ms. Vick on Wight and painting Adans as an
i nnocent bystander. Msley's testinony could have been underni ned by
the defense if the State had disclosed the offer made to Mosley for
his testinmony. Adans' statenent would have then becone the centra
focus of the State's case against Wight. Adans' statenment offered a
notive, a contenporaneous eyew tness, and the thread that wove the
State's entire theory of the case against Wight together.

Adans' statenment was neverthel ess unreliable hearsay. According to a
| ong parade of Suprene Court cases, Adans' statenment was the
unreliable, inadnssible "confession" of a co
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defendant, shifting all blame on the other defendant in the case.
The only reliable part of Adams' statenent, according to the Suprene



Court, was the part in which Adanms gave police incul patory evidence
- such as, the fact that the knife used to nurder Ms. Vick bel onged
to Adans and that Adanms buried the knife.

On cross-exam nation, the defense questioned the State's w tness
regardi ng Adans' statenent that his knife was used to nmurder Ms.
Vick and that Adans buried the knife after the nmurder. Under wel

est abl i shed Suprene Court precedent, these statenents are statenents
agai nst Adans' penal interest and admi ssible as well-founded
exceptions to the hearsay role. After the defense elicited testinony
t hat Adanms confessed to owning and burying the rmurder weapon, the
State attenpted to extract the rest of Adans' sel f-serving statenent
fromits owmn witness. The defense strongly objected to the adni ssion
of Adanms' statenent because the statement was unreliabl e hearsay.
The State responded that the statement should cone into evidence,

not as an exception to the hearsay rule, but under Texas' optiona
conpl eteness rule. The State argued that allowing the jury to hear
the perfectly adm ssible statenent as to ownership and di sposal of

t he nmurder weapon would give the jury the fal se inpression that
Adans actually used the knife and nurdered Ms. Vick himself. The
trial court allowed the rest of Adans' blame shifting statenent into
evi dence under the optional conpleteness rule, not as an exception
to the hearsay rule. Later when the State tried Adans for the nurder
of Ms. Vick, the State vigorously objected to the adnmissibility of
the sane statenent by Adans to the police. The State argued, nuch
like the defense argued in Wight's trial, that the statenent was
unreliabl e self-serving hearsay. The sane
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trial judge who allowed the statement into evidence in Wight's
trial, denied its adnmission in Adans' trial

The Texas Court of Crininal Appeals upheld Wight's conviction

wi thout a hearing. In its opinion, the court reasoned that the tria
court correctly allowed the introduction of Adans' statenent in
Wight's trial under Texas' optional conpleteness rule. The State
now argues that Wight is precluded from chall engi ng the adm ssion
of Adanms' statenent because the state court relied on the adequate
and i ndependent state |aw grounds of the contenporaneous objection rule.
However, in Wight's trial his attorneys tinmely and adamantly
objected to the adm ssion of Adams' hearsay statenent. The

i ndependent state |aw ground the Court of Criminal Appeals relied
upon was the rule of optional conpl eteness. However, this Court
cannot allow the rule of optional conpleteness to trunp Wight's

Si xth Anendrent right to confront the witnesses against him The
only exceptions to the Sixth Anendnent right of confrontation, as
set forth by the Suprene Court, are those hearsay exceptions that
are firmy rooted in this nation's jurisprudence. The unique rul e of
optional comnpl eteness which is not foll owed by even a significant
mnority of states, cannot trunp the Sixth Anendrment to the
Constitution. The trial court's admission of a blame shifting
statenment of a co-defendant flies in the face of a long history of
Si xt h Anendrent j uri sprudence.

VI,

MR WRI GHT' S TRI AL COUNSEL FAI LED TO PROVI DE ADEQUATE ASSI STANCE OF
COUNSEL.

A



Confrontation Cl ause hjection

As noted above, the Adans' Statenment was the cornerstone of the
prosecution's case.

Notwi t hstanding trial objections, the trial court adnitted the
statement. This decision was the subject of appellate error as wel
as a ground for post-conviction relief in the State courts. The

r espondent
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does not deny that this issue has been preserved for review Rather
respondent's contention is that the basis for the court's decision
has been determined and further inquiry is thus forecl osed. The
entire basis for the claimthat the decision was reasonable is the
trial court's speculative finding that trial counsel had namde a
strategi c decision not to object on confrontation clause grounds.
This argunent is specious. Counsel attenpted a variety of objections
whi ch gai nsays any strategy to allow adm ssion of the statenent. No
reasonabl e reading of the record permts an inference that the

def ense sought to pernmit Adans' statement before the jury. Mreover,
t he argument overl ooks the affidavits attached to the instant
application wherein trial counsel adnit that they sinply failed to
nmake proper objection by mistake and error and had no intention to
all ow the statenent into evidence. Therefore, the determnation by
the State court regardi ng reasonabl eness and strategy are clearly
now exposed as basel ess specul ation contrary to the factual record.
If further evidence is necessary, a hearing on the matter can
establish once and for all that applicant has denonstrated a
deficient performance in this regard.

The respondent then goes on to argue that adm ssion of the statenent
was harm ess because the State did not need Adans' statement to tie
applicant to the crine:

The nmercurial nature of the respondent's position can best be
denonstrated by juxtaposing two portions of the answer, to wit:
"Citing DNA evidence, fingerprint testinony, eyew tness accounts and
corroborative physical evidence. As set forth throughout the
application, none of this evidence reveals any role applicant Wi ght
may have had in the offense save the ridicul ous fingerprint
conparison of M. Cron
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"By having detective Tripped testify to Adans' statenment about his
kni fe out of context, the defense was able to elicit inconplete and
therefore misleading , testinmony (that Adams' knife was used in the
killing) in front of the jury..." Response page 57

" Wi ght cannot denobnstrate that he was prejudiced by the

adm ssion of Adans' selfserving comment that Wight used Adans'
knife to kill Vick, particularly when the State refuted the sane
all egation and did not need to |link Adanms' knife to obtain a
conviction." Response page 66

Ei t her Adans used Adans' knife, Adanms and Wi ght both participated
in the nurder, the cross-exam nation of Detective Tripped did not

| eave a fal se inpression regarding Adans' use of the knife and



Adans' statenent was therefore inadm ssible, or Wight acted al one.
It cannot be both ways. Aside froma brief statenment in opening
argunent and a statenent in closing argunment (that was the subject
of objection), the State relied upon the theory that Wight was the
sol e actor. Indeed, the respondent concedes that the State's theory
of the case as denonstrated in the Adans' confession, was that

Wi ght stabbed Vick while Adans nerely watched, although Adans

hel ped di spose of her property. Response at-page 55.8

The rest of the State's case, aside from Cron's fingerprint
testimony, nerely denonstrates that Wight was living in the
victims hone, and Wight hel ped dispose of the victinms property.
Adans' statenent was the cornerstone of the State's case, was the
only explanation of Wight' s role in the offense, and thus, was

i nherently harnful. Even the respondent now concedes that applicant
was nerely a co-actor in the homcide, not the sole actor

8 Even this characterization by the respondent is not fully
accurate. Adans deni es even assisting in |oading the property,
putting all the blame on Wight.
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Response at page 28.

Courts have held that one's role in the offense is inportant
mtigating evidence to be considered at punishrment. See Rape v.

Whod, 93 F.3d 1434-1441 (9th Cr. 1996).

B

Failure to Locate McGaughey

As respondent concedes, the issue of trial counsel's failure to

| ocate McGaughey has been preserved for review. The issues are

whet her counsel was diligent in attenpting to | ocate McGaughey and
whet her McGaughey's testinony was nateri al

As to the first issue, the respondent relies upon the trial court's
finding that the efforts nade to | ocate McGaughey after the tria
conmenced constituted due diligence. This finding of fact is

mani festly unreasonabl e. As noted above, Adans apparently nade a 911
call in which he confessed to the nmurder.[9] In the absence of the
911 tape, which the State clains to have | ost, MGaughey's account
of the confession is the best evidence of Adams' cul pability.

Evi dence that someone ot her than applicant Wight conmitted the
nmurder is indisputably naterial, as it goes to both actual innocence
and applicant Wight's role in the offense. However, the defense
teamdid nothing to | ocate McGaughey until after the trial had
conmenced. Even though McGaughey was in town and available to
testify, he was not discovered. The trial court's finding of due
diligence is prem sed upon the assunption that, given the discovery
materials provided the defense, a reasonable attorney could not have
di scerned the necessity for procuring McGaughey's presence. As
previously noted, if that assunmption is correct, it underscores
appel lant's contention that the State's failure to provi de necessary
di scovery materials concerni ng McGaughey's statenent constitute a
Brady violation. Once again, the respondent is caught riding two
horses simul taneously, to wit:

[9] The fact that Adans may have made a 911 call, and not nerely
McGaughey, was not disclosed until trial
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"...the defense had anple notice and time to investigate MGaughey
as a potential culpatory witness. The State filed a witten
statement from McGaughey with the court on Septenber 29, 1997-2

nont hs before Wight's trial. MGaughey's statenent detailed that
Adans had told McGaughey that there was a nurder and he wanted to
turn hinmself in." Response at page 30.

"Finding 357: The Court...finds (and the record reflects) that once
t he defense becane aware of the possible significance of McGaughey's
testinmony, defense counsel responded diligently by i mediately
sendi ng out an investigator.... As the State court findings reflect,
def ense counsel did attenpt to | ocate McGaughey. Thus, defense
counsel's failure to present McGaughey as a witness was not due to a
failure to investigate..." Response at page 69.

Ei ther the defense knew about McGaughey two nonths in advance of
trial and did nothing, which is not diligent by the standard of even
the | aziest of attorneys, or the State hid McGaughey's significance
until trial had conmenced. Plainly, the trial court's finding of
diligence is patently unreasonabl e.

The response then goes on to argue that MGaughey's testinony was
not material primarily because both Adans and Wight committed the
mur der. As noted above, and throughout this application and
response, the State's theory of prosecution was that Wight was the
sol e actor. Since the respondent's assertion of harnl essness is
contrary to the theory of prosecution, it should be wholly

di sregarded. Harmis manifest if Adans was the perpetrator and that
evi dence was not adduced at trial. Harmis al so established by
denying the jury the opportunity to correctly assess applicant
Wight's role in the offense.

APPLI CANT' S RESPONSE TO RESPONDENT' S MOTI ON FOR SUMVARY JUDGVENT -
Page 20

C

The Unmen Jeans

At the State | evel counsel conplained of the defense teans' failure
to prepare and present evidence. The primary failing is that the
defense failed to establish that the blood soaked Unen jeans had to
have been worn by Adans because they were too small for applicant
Wight. The respondent contends that, because Adanms was arrested
wearing a different set of jeans, and because several of the jeans
had gold paint on them the jeans nust have bel onged to Wight. That
response is a prototypical "straw man" fallacy. Contrary to
respondent's position, the "fit of the jeans" is not a natter of
relative credibility, it's an objective fact. Either the jeans could
fit applicant Wight or they couldn't. Either the jeans fit Adams
alone or fit both he and applicant Wight. It doesn't matter that
someone in the shack owned additional pants- - obviously nore than
two pair were found. It also doesn't matter that gold flecks were
found on pairs of dirty pants found in a burned-out shack. If Wight
could not fit into the jeans, he wasn't the person who wore themto
conmit the rmurder. The respondent does not refute this contention
choosing to argue around it.

Havi ng established nmateriality, the sole remaining issue is the

exi stence of a valid strategy for not denpnstrating who fit the
jeans. As noted by respondent, the defense attenpted to utilize the



strategy of showing that the jeans were too snall for applicant
Wight by arguing that assertion to the jury. Unfortunately, since
no evidence in support of that argument was adduced at trial, the
argunent served only to confuse the jury. The notes sent by the jury
in deliberation now establish that 1) "who wore the jeans" was an
essential trial issue and; 2) that the | ack of evidence caused the
jury to find agai nst applicant Wight, thus underscoring the

i nadequacy of the defense presentation.
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Further, the affidavit from defense counsel establishes his belief
that the jeans did not fit Wight. In fact, had the defense been
aware, prior to the near conclusion of the trial, that Adans had
property in the Beckl ey shack, the defense woul d have pursued that
t heory.

There is no reasonabl e expl anation, aside frominadequate

i nvestigation and di scovery, to fail to make the appropriate
denonstration for the jury. Counsel's performance was deficient and
these findings can be buttressed at a further hearing.

D

Failure to present mitigation evidence.

As with other contentions regarding applicant's clains of

i nef fectiveness, this issue was addressed in the State habeas
proceedi ngs and thus is preserved for review The respondent does
not take issue with the general notion that failure to present
mtigating evidence in the punishment phase of a death penalty tria
is an inexcusable trial strategy. Nor does the respondent take issue
with the overwhel ming authority that the failure to prepare and

i nvestigate possible mtigating evidence is a necessary
pre-requisite to an informed decision about the type and quantity of
mtigating evidence to present at trial.

Instead, the response is linmted to a contention that the type of
nmtigating evidence available is not of record. Wiile the tria
court made findings that counsel had contacted and intervi ewed

Wi tnesses, the trial court's findings are prinarily anchored in a
belief that a punishment investigation had been conducted. These
findings are patently unreasonable. As set out at length in the
original application, trial counsel nade the court painfully aware
that there had been no review of any of the punishnent material and
no attenpt to interviewthe State's witnesses until nonents before
t he sentencing phase of trial was to commence. Now, trial counsel's
af fidavits conclusively establish that they had not reviewed any of
the police reports prior to trial, had
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i ntervi ewed none of the witnesses and in fact had not antici pated
that any such evi dence woul d be presented.

Since trial counsel was admttedly unaware of the types of
mtigating evidence avail able, the decision not to present any is
not reasonable and is clearly contrary to well-established
precedent. Therefore, the trial court's findings are patently

unr easonabl e.

Further, this response entirely ignores the punishnment affidavits



and argunents set out in applicant's notion, pages 100-103.

Subst ance abuse, positive character attributes, work history, al
provide a context to applicant's life in contrast to the vacuum at
trial. But nobst inportantly, and as noted throughout, the jury was
deprived of the nost significant nitigation evidence avail abl e that
applicant's role in the offense was not that of sole or prinmary
actor. As noted above, this nmitigation evidence al one woul d precl ude
i mposition of the death penalty by a reasonable finder of fact.

E

Fi ngerprint testinmony

The only physical evidence that arguably ties the applicant to the
conmi ssion of the murder, as opposed to his nmere presence in the
house before and after the event, is the dubious print conparison
testinmony given by Detective Cron.[10] Contrary to the apparent
contention of respondent that the applicant is attacking fingerprint
testinmony generally, applicant's contention is that Cron' s
testinmony is not conpetent evidence froma fingerprint expert. Cron'
s conclusions are fanciful and incapable of corroboration by other
experts. Contrary to the respondent's contention, Daubert stands for
the proposition that certain minimal scientific standards nust be
net before expert testinony can be presented. The fact that Cron was
subj ected to cross-exani nati on begs the question

[10] Cron was able to conmpare a partial fingerprint found on a

pill owcase. Although the response indicates that a conparable pal m
print was found (page 23) that assertion is untrue.
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- - his opinions should never have made it through the gate to begin
with. The response is notably silent in addressing the validity of
Cron' s opi nion.

Cron's testinony al so serves as the basis for applicant's claim of
false light testinony under Napue. The respondent clainms that Cron's
testinmony is not false, just inpeachable. However, as stated above,

t hat opi nion conpletely ignores applicant's Daubert argunent that
the opinion is so incredible as to constitute junk science. To the
extent that the respondent faults applicant for not denonstrating
further the falsity of the evidence, a hearing is required. At the
hearing, and in accordance with the affidavits in support of the
application, the basel essness of Cron' s opinion will be proven to
the satisfaction of all.

As to the issue of harm again the respondent plays a shell ganme. In
addressi ng Adans' statenment and its inmpact on the defense, the
respondent says in effect "we don't need it, we have Cron's
testinony". Response at page 66. Now in addressing Cron' s
testinmony, the respondent notes "we don't need it, we have the other
evi dence (Adans' statenent)." Response at page 38. The truth of the
matter is that the applicant was convicted on Adans' statement, as
supported by Cron' s absurd opinion. In the absence of either, the
prosecution's case is effectively dismantled. In the absence of

both, it withers away to nothing at all

I X.

Cunmul ative Error.

The State's procedural shell gane and its continual swtch of
theories is intended to further one purpose - to obscure the fact
that M. Wight is innocent of capital murder. The State has



previously shut down M. Wight at every opportunity he has had to
present evidence of his factual innocence. Pre-trial, the State
wi t hhel d significant and material excul patory evidence: (1) evidence
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that Mosley was offered inmunity in exchange for his testinony in
Wight's case; (2) evidence of the existence of a witness, Jerry
Causey, who would testify that Adans confessed to nurdering "sone
bitch in DeSoto" as he exchanged her property for crack; (3)

evi dence of the existence of a confession by Adanms to Danie
McGaughey in which Adams said, "I murdered someone in DeSoto and
can't deal with it. 1 want to turn nyself in;" and (4) evidence that
t he jeans which had to have been worn by the person who nurdered Ms.
Vi ck were found next to Adans' inportant papers in the Beckl ey shack
At trial the State (1) withheld infornation regarding the |ocation
of McGaughey; (2) introduced Adams' statenment shifting all the blane
for the murder on M. Wight - evidence the State knew was
unrel i abl e and subsequently objected to in Adanms' case; and (3)
attenpted to tie Wight to the crine scene by the use of a
"fingerprint" expert who found a conparison that no other speciali st
could confirm

Unfortunately, Wight's own trial counsel was conplicit in the
deni al of due process. Trial counsel did not investigate the crine
scene evidence fromthe Beckl ey shack. This |lack of preparation
caused the defense to initially pursue the sel f-defeating strategy
that all the physical evidence belonged to Wight al one, a strategy
whi ch was not only abandoned but reversed md- trial

The defense failed to properly object to the fingerprint evidence,
whi ch all owed the prosecution to invent a crine-scene tie-in out of
whol e cloth. This fingerprint conparison is the only physica

evi dence tying Wight to the conmm ssion of the murder. Worst, it
appears that the assailant wore a pair of jeans much too small for
Wight to don, yet this nobst crucial evidence was bel atedly
nmentioned only in final argunent and w thout evidentiary support,
because the defense had never inspected the physical evidence before
trial. Certainly, the prosecution hid evidence, as stated above,
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but the defense also failed to follow up on | eads presented in
police reports, |eads which m ght have still led to the discovery of
wi t ness McGaughey and the m ssing 911 tape.

Finally, the defense apparently decided to ignore the punishnment
phase of trial altogether. The defense interviewed no prosecution
puni shment witnesses at all and did not even read the punishnment
evi dence until the commencenent of that phase of the trial. The
defense called no witnesses and put on no mtigation evidence

what soever. The result was inevitable and predictable-the jury was
given no alternative to the death penalty.

Now, in consideration of post conviction relief, the respondent
engages in a snmoke and mirrors analysis worthy of Penn and Teller
pi ece-neal ing the evidence and trial errors--always insisting that
each error is insignificant by itself. If the focus is on Msley's
st ore- bought testinony, the respondent brings up "other evidence"-



the Adans' statenent, the Cron fingerprint conparison and the bl oody
jeans. If the focus is on the Adans' statenment, the reader is asked
to consider instead the Msley's account, Cron and the jeans. If the
focus is on Cron and his lack of science, its "look at Adarms,

Mosl ey, and the jeans." Instead of addressing the nmerits of the fact
that the jeans don't fit Wight and thus excul pate him Adans,

Mosl ey, and Cron are substituted. Only by taking the evidence as a
whol e, examined in light of the conplete lack to effective tria
strategy and presentation, each deficient piece | eaning weakly on
the others, is the reviewing court able to ascertain that the

cunmul ative effect of the evidence was to convict soneone with a
strong claimof factual innocence. Wrse, the totality of the record
shows that Wight was given the death sentence as for a role even
the state concedes he did not have, that of sole actor
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If the jeans do not fit Wight (and they don't) and if the
fingerprint is not his (and no honest person can say that it is), if
Mosl ey was paid to inplicate Wight (and he clearly was) and if
Adans' statenent is a self-serving blanme-shifting attenpt to save
his own neck at Wight's expense (which the State maintained it was
at Adans' trial) than no one can have confidence in a verdict that
Wight committed the hom cide. Even if these circunstances coal esce
to cast sone blane on Wight, no rational finder of fact, given what
the record now shows concerning the nmerits of the evidence agai nst
Wight, would ever inmpose the death penalty .

This case now appears to be a classic mscarriage of justice. Wight
was framed by Adans, in conjUnction with | aw enforcenent, put to
trial by anbush, and provided with attorneys who did not prepare.
They gave hima self-defeating strategy at the flrst phase of tria
and no strategy at all in the second phase. In general, the
Respondent is not contending that Wight received a fair trial

I nst ead, the Respondent nmintains that since his attorneys at tria
did not nmake an effective presentation and since his state wit
attorney made a travesty of the post-conviction wit process, it
shoul d be okay to execute Wight. The Respondent seens to

acknow edge that Wight had valid argunents, he just didn't have any
attorney who could present them properly. But let's not take that
out on Wight. Schlup stands for the proposition that, when the
record as a whol e rai ses substantial issues of innocence, procedura
bars nust give way to justice. Al of Wight's claims nerit

consi derati on.

PRAYER

VWer ef ore, premni ses considered, applicant respectfully prays that
this court conduct an evidentiary hearing on the disputed natters of
fact raised in the wit including, but not Iimted to, the
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State's use of inconsistent theories of prosecution, the failure to
di scl ose Brady evidence, including witnesses Causey and M Gaughey,
the factual basis, if any, for Cron' s fingerprint testinony,



whet her applicant is capable of wearing the jeans worn by the
nurderer, the existence and circunstances surroundi ng the of fer made
to witness Mosley in return for his testinmony, the disposition of
the original 911 tape, defense counsel's effort to investigate
ownershi p of the shack and its contents, and defense counsel's
efforts to investigate and present mtigating evidence. After
hearing, applicant prays that this wit be in all things granted and
that the underlying conviction be set aside.
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P. 0. Box 12548, Capitol Station, Austin, Texas 78711-2548, on this
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