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LT COURT
N AICT UF 12XA3
IN THE UNITED STATED DISTRICT CPOURT [ —=-< LED
FOR THE NORTHERN DISTRICT OF TEXAS /
DALLAS DIVISION JUN -2 2004
GREGORY EDWARD WRIGHT, § CLEKK, U.S. DISTRICT COUR {
PETITIONER, § By
§ L Deputy
VS. §
§ NO.3:01-CV-0472-K
DOUGLAS DRETKE, DIRECTOR, §
TEXAS DEPARTMENT OF §
CRIMINAL JUSTICE, §
CORRECTIONAL INSTITUTIONS §
DIVISION, §
RESPONDENT.

OBJECTIONS TO FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
OF THE UNTIED STATES MAGISTRATE JUDGE

COMES NOW, the Petitioner, Gregory Wright, through undersigned counsel and files
these objections to the Findings, Conclusions and Recommendations of the United States

Magistrate Judge:
Standard of Review

Under the AEDPA, as set out in 28 U.S.C. 2254, a federal court may grant a writ of
habeas corpus when it finds the adjudication of Petitioner’s claim in State court to be the result of
a decision that was contrary to or involved an unreasonable application of clearly established
Federal law as determined by the Supreme Court of the United States or the result of a decision
that was based on an unreasonable determination of the facts in light of the evidence presented in
the State court proceeding. A State court’s decision is contrary to clearly established Federal
law when it reaches a legal conclusion in direct opposition to a prior decision of the Supreme

Court, or reaches a different conclusion on a set of materially indistinguishable facts. Kutzener v.
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Johnson, 242 F.3d 605, 608 (5th Cir. 2001). A State courts decision constitutes an unreasonable
application of clearly established Federal law when the State court correctly identifies the
governing legal principles but applies these principles in an objectively unreasonable manner.
Williams v. Taylor, 529 U.S. 362, 409 (2000).

In reviewing the decisions of the Magistrate Judge’s Findings, the Court of Appeals will
review the Findings of fact for clear error but the conclusions of law de novo. Donahue v. Cain,
231 F.3d 1000 (5th Cir. 2000). Mixed questions of law and fact such as the assessment of
harmless error are also reviewed de novo. Robertson v. Cain, 324 F3d 297, 301-302 (5th Cir.
2003).

Overview

Petitioner’s objections are not listed numerically, but rather are set out in the same
fashion as the Magistrate Judge’s Findings, conclusions and recommendations. The discussions
of objections are meant to parallel the Findings of the Magistrate Judge. In each claim below, the
Petitioner asserts that the Findings of the State court, where applicable, are unreasonable
determinations of the law and the facts and, thus, objects.. Further, the Petitioner claims that the
Magistrate Judge’s Findings and conclusions of fact are clearly erroneous and his conclusions of
law, as well as his mixed Findings of fact, are contrary to established case law and, thus, objects..
L Gregory Wright’s claims are not procedurally barred because prosecutorial

misconduct is sufficient cause that prevented Wright from presenting his claims to

the state courts.

Wright’s claims that arose out of prosecutorial misconduct or Brady violations,

Claims I -V, are not procedurally barred because the State has continued to misrepresent and fail

to disclose the evidence necessary for Wright to effectively pursue his claims. The State’s failure
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to comply with the law and its constitutional mandate, not Wright’s lack of effort, has caused
Wright’s failure to adequately present these claims in his attempts at state post-conviction relief.

A petitioner shows cause for failing to raise unexhausted claims in state court when “the
reason for his failure to develop facts in state-court proceedings was the State’s suppression of
the relevant evidence.” Banks v. Dretke, 124 S. Ct. 1256, 1272 (2004).

Wright’s Claims I and II are based on the State’s failure to disclose whether any offers,
inducements, or incentives were made to Mosley for his testimony in Wright’s case. Wright’s
trial counsel was never allowed to explore whether Mosley was offered anything for his
testimony. Adams’ trial counsel, although given opportunity to cross-examine Mosley’s attorney
and determine that there was an offer, was never allowed to explore the details of the offer. The
State has continually refused to provide Wright with the details of Mosley’s offer, perhaps based
upon the faulty assumption that the offer is somehow subject to attorney client privilege.

Wright’s Claims III and IV are based on the State’s suppression of a crucial exculpatory
witness, Daniel McGaughey. It was clear that throughout Wright’s trial, and certainly throughout
Adams’ trial, the State knew the substance of McGaughey’s testimony and his whereabouts.
However, it was not until investigation of this federal habeas that Wright was able to locate
McGaughey, a former adult video store clerk who resided in Boston when federal habeas counsel
located him. The fact that the State hid McGaughey’s exculpatory statements and then his
whereabouts from Wright provides cause for Wright’s failure to present these two claims in state
court proceedings.

Wright’s Claim V refers to the State’s suppression of the 911 tapes. The State has never

turned over these tapes to Wright despite specific requests for the exculpatory evidence. The
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State claims that it has lost this material evidence — the 911 tapes — despite the capital nature of
the trial. The State has also provided no explanation of how the tapes could have been “lost” and
what procedures the State had in place to track down the existence and location of the tapes.
Because the tapes are still not available to Wright, he has shown sufficient cause for failing to
raise this issue in the state proceedings.

The Findings of the Magistrate Judge that Claims I-V are barred by procedural defaults
are erroneous, as mixed questions of law and fact. Wright objects.

II. Gregory Wright’s claims are not procedurally barred because a fundamental
miscarriage of justice will occur when Wright is put to death without hearing on his
claims of actual innocence when his trial was rife with constitutional error.

A plethora of evidence exists to attack Wright’s conviction. Evidence was either never
given to petitioner’s trial counsel, was provided after great delay in the course of trial when it
was too late to use the evidence effectively, or was never investigated by trial counsel. All of
these failures rise to the level of constitutional violations and shed significant doubt on the
verdict — ultimately on the guilt of Wright — and certainly on the penalty of death imposed against
Wright.

Most of the State’s witnesses were law enforcement officials involved in the investigation
of the crime. The State brought forth detectives and employees from the lab where forensics
testing were completed. However, the State presented only four witnesses who could put the
crime into context and implicate Wright by testifying to his whereabouts on the night of the

murder and to his demeanor after the murder. Those four witnesses were Mosley, Cole, Adams,

and Parsons.
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The State needed the testimony of Mosley, a habitual felon, to link Wright to the murder.
Mosley testified that Wright was driving the victim’s car on the night of the murder and helped
empty the car of the victim’s belongings the night of the murder. Mosley gave the jury a motive
for the murder — to exchange the victim’s belongings for crack cocaine. Mosley’s testimony was
essential to the prosecution’s case against Wright. Without Mosley’s testimony, the State could
not conceivably have convicted Wright of the murder. Mosley did more than simply place
Wright in the victim’s car the night of the murder, he testified to Wright’s demeanor — with
Wright allegedly giving high fives to John Adams, his co-defendant.

The State also needed to introduce the statement of co-defendant Adams to inculpate
Wright rather than Adams as the person responsible for the murder. Clearly the State wanted to
hold both Adams and Wright responsible for the murder. However, the State used different,
indeed mutually inconsistent, trial strategies in Wright’s and Adams’s cases. In Wright’s case,
the State painted a picture that closely followed the statement that Adams gave to the police after
his initial confession to McGaughey, that the murder was Wright’s idea, that Wright borrowed
Adams’s knife to finish off the victim, and that the evidence of the murder was found in a shack
inhabited by Wright. The State chose to try Wright first and to seek conviction against him as a
the primary actor in the murder, not as an accomplice. Seemingly, the case against Wright was
much more difficult to sell to the jury than the case against Adams. After all, the knife
definitively used in the killing belonged to Adams, Adams confessed to murdering the victim on
at least three separate occasions, the evidence used to convict Wright and Adams was found in a
shack where Adams lived and kept his belongings (his belongings including letters with white

supremacist rants and swastikas), and the jeans worn by the person who straddled the victim



Case 3:01-0v-0%2 Document 68 Filed 06/02/234 Page 6 of 44

while stabbing her would have fit Adams but not Wright.

As for the evidence against Wright, the State could place Wright with the victim and
Adams prior to the murder. Of course, the witness who placed them together just before the
murder also testified that Wright was wearing new, dark jeans; not the jeans recovered from the
shack with the victim’s blood on them. The State could also place Wright with Adams in the
victim’s car after the murder through the testimony of a habitual felon, Mosley. In order to
obtain Mosley’s testimony, the State made Mosley an offer probably for some sort of immunity
and then objected to any questioning regarding the details of the offer.

Instead of providing all of this information to the defense prior fo trial — in clear violation
of Brady — the State refused to turn over evidence of Adams’ involvement in the murder and
instead, during trial, erroneously relied on a statement by Adams in which he placed all the blame
for the murder on Wright while exculpating himself. If trial counsel had been given all of the
evidence linking Adams to the murder prior to trial, the case would not have resembled in any
way the trial that took place against Wright.

Wright’s case presents the paradigm example of prosecutorial misconduct. In order to
obtain a capital conviction against both Wright and Adams, the State had to try its weakest case
first. The State set out to convict Wright and acquire a death sentence against him by
withholding and misrepresenting evidence that tended to incriminate Adams as the actual person
who stabbed the victim to death. Then, after receiving a conviction and death sentence against

Wright, the State pulled out all the evidence it had in its possession (but had unlawfully withheld
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from the defense) to present a case that Adams himself stabbed the victim to death.!
Fundamental fairness requires that Wright be given an opportunity to present his case with all of
the exculpatory evidence that was available to the State at the time of the trial but was unlawfully
and intentionally withheld from the defense prior to trial.

The Magistrate Judge’s Findings underplay the State’s use of inconsistent theories,
mentioning the three times in the record where the State referred to Adams as an accomplice.
However, after the opening statement, the State’s theory focused entirely on Wright as the
ringleader. The charge submitted to the jury asked the jury to find Wright a primary actor rather
than merely an accomplice, and the trial court sustained objections to the prosecutor’s use in
closing of the co-actor language. The Magistrate Judge’s Findings of Fact concerning Wright’s
involvement are clearly erroneous and the conclusion that no fundamental miscarriage of justice
has occurred is erroneous as a mixed question of law and fact. Wright accordingly objects.

A. The Schlup v. Delo standard.

This Court can consider Wright’s claims not previously raised because Wright can show
that it is more likely than not that no reasonable juror would have found Wright guilty beyond a
reasonable doubt if the constitutional protections Wright was entitled to had been enforced in his
trial. Schlup v. Delo, 515 U.S. 298, 327 (1995). The Supreme Court stated, in Schlup, that
“habeas corpus is, at its core, an equitable remedy.” Id. at 319. Therefore, in Schlup, the Court

carved out an exception to the cause and prejudice standard to excuse petitioner’s failure to

"The Sixth Circuit held, in line with several other circuits, that the use of inconsistent,
irreconcilable theories by the prosecution to obtain convictions against co-defendants violated
defendants’ right to due process. Stumpf'v. Mitchell, 2004 FED App. 0124P (6™ Cir. April 28,
2004) (recommended for full-text publication).
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present his claims previously. /d. at 314-15. Based on Schlup, a petitioner may obtain review of
his constitutional claims, despite not satisfying the cause or prejudice prong, if he can show a
fundamental miscarriage of justice. Id.

The Magistrate Judge’s Findings refuse to apply the Schlup analysis to Wright’s claims
because the Findings mistakenly read Schlup to require that Wright’s claims be based on newly
discovered evidence. Although Schlup does require the petitioner to present new evidence in his
fundamental miscarriage of justice claim, the Court did not require that the evidence be newly
discovered. The Findings erroneously collapse the Schlup standard for review into the cause and
prejudice standard for reaching cases that would otherwise be procedurally defaulted. If Wright
could show, as the Findings seem to require, that all of the evidence he is presenting is newly
discovered, he would be able to show cause for failing to raise the claims below without the need
to resort to the equitable remedy provided by Schlup. Because the Findings erroneously interpret
the Schlup requirements and then fail to apply the Schlup analysis to Wright’s claims of
constitutional error, Wright objects.

Wright contended in his initial § 2254 habeas petition that his trial was so infected with
constitutional error that the verdict was unreliable and would result in the execution of an
innocent man. Wright also claimed that those same constitutional errors, in the alternative,
produced a fundamentally unfair sentence of death.

When a petitioner claims that he did not kill the victim, Schlup’s “more likely than not”
standard applies. Calderon v. Thompson, 523 U.S. 538, 560 (1998). The standard articulated in
Schlup is that “the petitioner must show that it is more likely than not that no reasonable juror

would have convicted him in the light of the new evidence.” Schlup, 513 U.S. at 327. And,
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Wright contends that “new evidence” means newly presented rather than newly discovered.

B. Duty to look to error in its cumulative nature.

In denying Wright’s cumulative error claim, the Magistrate Judge’s Findings cite Derden
v. McNeel, 978 F.2d 1453 (5" Cir. 1992) for the proposition that to prevail on a cumulative error
claim a petitioner must establish that the individual errors were of constitutional dimension, that
the errors were not procedurally defaulted, and the constitutional errors so infected the trial as to
violate due process. The Magistrate Judge’s Findings never addressed the case upon which
Wright relied for his cumulative error claim, Kyles v. Whitley, 514 U.S. 419 (1995).

Kyles v. Whitley, handed down by the Supreme Court three years after the Fifth Circuit
decision in Derden, addressed prosecutorial misconduct and Brady errors much like those
presented in Wright’s case. In Kyles v. Whitley, the Court cautioned that “[o]ur duty to search for
constitutional error with painstaking care is never more exacting than it is in a capital case.” Id.
at 422. Furthermore, Kyles v. Whitley did not express a requirement that in order to look to
cumulative error, the error must not be procedurally defaulted. Therefore, the Magistrate Judge’s
Findings rest upon outdated law from the Fifth Circuit rather than the cornerstone case on
cumulative error handed down by the United States Supreme Court.

In the Magistrate Judge’s Findings, the court examined each complaint individually and
thus, out of context. When the record is replete with inadmissible testimony, the appellate court
should consider its cumulative effect and not simply conduct a Balkanized, issue by issue, harm
analysis. U.S. v. Frederick, 78 F.3d.1370, 1381 (9™ Cir. 1996). In every instance where an
individual error is examined, the Magistrate Judge deems the error harmless by reference to the

remaining “strong evidence of guilt”. For example, when Petitioner claims that the Adams’
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statement was harmful and prejudicial, the Magistrate Judge assumes that the Cron fingerprint
and the blood on the Umen jeans is reliable and then finds that the error was harmless. When
Petitioner complains that the evidence of ownership of the Umen jeans is erroneous, the
Magistrate Judge assumes the reliability of the Adams confession and Cron fingerprint to find the
error harmless. This approach, however, overlooks Petitioner’s core complaint that each
individual instance is also unreliable. The fallacy in this circular reasoning is only exposed by
an examination of all the errors cumulatively. A cumulation of unreliable evidence cannot
produce a reliable result. Only when the errors are examined together is the fundamentally unfair
nature of the trial made manifest.

C. Cumulative error affected the trial at every juncture and completely prevented
Wright from putting on a case of actual innocence.

Applying the Schlup standard to these facts, Wright can show that it is more likely than
not that no reasonable juror would have convicted him in the light of new evidence.

The State approached this case as if Wright were the sole actor in the murder. The State
clearly had an incentive to downplay any evidence tending to show that Adams was the murderer
and place all the blame on Wright in order to get the jury to assess the death penalty. In
furtherance of this approach, the State intentionally and unlawfully withheld evidence from the
defense and misrepresented evidence that would have properly shifted the blame for the murder
from Wright to Adams.

Highly unusual circumstances surrounded the testimony of a vital State witness, Mosley.
When Mosley began testifying in Wright’s trial, he began to incriminate himself through his

testimony. The trial judge halted Mosley’s testimony and appointed an attorney to represent

10
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