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CRIMINAL JUSTICE, §
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DIVISION, §
RESPONDENT.

PETITIONER’S MOTION TO ALTER OR AMEND JUDGMENT PURSUANT TO
RULE 59 OF THE FEDERAL RULES OF CIVIL PROCEDURE

TO THE HONORABLE UNITED STATES DISTRICT JUDGE:

On March 10, 2004, the United States Magistrate Judge entered Findings and
Recommendations recommending denial of Gregory Wright’s Petition for Writ of Habeas
Corpus. Petitioner submitted Objections to the Magistrate’s Findings, and on March 28, 2005,
this Court, in a one page order, adopted the Magistrate’s Findings. Petitioner now submits this
Motion to Alter or Amend the Judgement pursuant to Rule 59 of the Federal Rules of Civil
Procedure.

L Background: Mosley’s Testimony and Adams’ Statement

Without Mosley’s testimony and Adams’ statement, the State’s case against Petitioner
rested merely on circumstantial evidence placing Petitioner at the victim’s house near the time of
the murder. Of course, that kind of circumstantial evidence was likely to exist because Petitioner

was living in Donna Vick’s house for a week preceding the murder. Only Mosley’s testimony
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placed Petitioner in Vick’s car with Adams on the morning of the murder. Only Mosley’s
testimony gave a motive for the murder, the means to make quick cash to purchase crack cocaine.
Mosley’s testimony was damaging to Petitioner not only in the guilt/innocence phase of the trial,
it was crucial to the State’s arguments in the punishment phase. Mosley’s testimony painted
Petitioner as a ring leader and described Petitioner as gleeful after the murder, celebrating by
giving high fives to Adams.

More damaging to Petitioner than Mosley’s testimony was the statement of his alleged
accomplice, John Adams. Adams’ statement, told through Det. Tripple, gave the only eyewitness
account of the actual murder. Adams’ statement placed all the blame for the murder on
Petitioner and painted Adams as a mere victim of circumstance, afraid to stand up to Petitioner.
Adams’ version of the murder was not contested by any other witness at trial. In fact, his
statement served as the backdrop for the State’s guilt/innocence and punishment phase of the
trial. Petitioner was sentenced to death because the jury believed Adams’ statement — the State
offered no alternative theory and Petitioner’s trial counsel called no witnesses that could
contradict it.

II.  Brady Violation — Suppressed Agreement with Llewellyn Mosley

This Court’s one page summary adoption of all the Magistrate’s Findings and
Recommendations incorrectly evaluated Petitioner’s Brady claim relating to the immunity
provided Llewellyn Mosley in exchange for his testimony against Petitioner. Petitioner’s Brady
claims are addressed in the Findings and Recommendations on pages 29 through 36. However,
Petitioner segks, at this time, only a new trial based on the erroneous conclusions relating to the

suppression of the agreement — tacit or patent — between the State of Texas and Llewellyn
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Mosley for his testimony provided in this case.

Brady v. Maryland, 373 U.S. 83 (1963), and Giglio v. United States, 405 U.S. 150 (1972),
protect criminal defendants against prosecutors who withhold material exculpatory evidence
against the defendant. The concealment, whether intentional or inadvertent, amounts to a due
process violation where there is a reasonable probability that, had the suppressed evidence been
disclosed, there would have been a different outcome in the proceeding. United States v. Bagley,
473 U.S. 667, 678 (1985). Banks v. Dretke, 124 S. Ct. 1256 (2004) further reminds that the three
components to a Brady violation are as follows: “The evidence at issue must be favorable to the
accused, either because it is exculpatory, or because it is impeaching; that evidence must have
been suppressed by the State, either willfully or inadvertently; and prejudice must have ensued.”
Id. at 1272 (quoting Strickler v. Green, 527 U.S. 263, 281-82 (1999)). The Magistrate’s Findings
and Recommendations, summarily adopted by this Court, failed to properly evaluate Petitioner’s
claim under Brady and its progeny; therefore Petitioner is entitled to a new trial.

A. Court’s Denial of Petitioner’s Discovery Request

On two occasions, Petitioner sought discovery on the issue of whether Llewellyn Mosley
was promised immunity or leniency in exchange for his testimony against Petitioner. This Court
denied both these requests. In contrast, Petitioner has been informed by counsel for Petitioner’s
co-defendant John Adams, Mr. Gary Hart, Esq., that John Adams was given two thousand dollars
investigative funds by the federal court for evaluation into this very claim, a claim also raised by
John Adams in his federal habeas. Petitioner has not received the same favorable treatment and
has erroneously been deprived of any opportunity to prepare a full record on this issue. This

deprivation precluded Petitioner from receiving a full and meaningful review of his federal
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habeas corpus proceeding, [where the] long-suppressed evidence came to light,” this Court has

refused Petitioner’s very clear and narrow request for the following items:

8.

All documents in the possession of the State relating to any purported
offer or deal to witness Mosley in Gregory Edward Wright’s file

or John Wade Adams’ file. The deal with Mosley is the basis for
claims I and II. The State denies any deal, and the State’s prosecution
file with any contemporaneous notes would be the best existing
evidence of any offer made to Mosley.

All documents in the possession of the State relating to witness Mosley
in John Wade Adams’ file. The deal with Mosley is the basis for
claims I and II. The State denies any deal, and the State’s prosecution
file with any contemporaneous notes would be the best existing

evidence of any offer made to Mosley.

See Petitioner’s Amended Motion to Disclose Information and Memorandum (filed November

18, 2002). Not surprisingly, the State opposed this Motion and simple request.

However, as became quite obvious in Banks, the only method for ensuring whether the

State is withholding evidence is to allow the prosecutors’ files to be reviewed. The State of

Texas, in Banks argued that “the prosecution can lie and conceal and the prisoner still has the

burden to . . . discover the evidence.” Bawks, 124 S. Ct. at 1275. Writing for a seven Justice

majority, Justice Ginsburg reminded that “[a] rule thus declaring ‘prosecutor may hide, defendant

4-



Case 3:01-cv-00472 Document 72 Filed 04/08/2005 Page 5 of 16

must seek,’ is not tenable in a system constitutionally bound to accord defendants due process.”
Id. This Court’s repeated failure to allow any review of the prosecutors’ files in Petitioner’s and
his co-defendant’s cases immunizes the State from exposing a probable Constitutional violation.

This Court faults Petitioner for failing to develop the record in relation to this Brady
claim without any consideration of this Court’s own refusal to allow discovery or provide a
hearing where a meaningful record might be developed. By disallowing what this Court
characterized as a mere “fishing expedition,” rather than simply delimiting any unnecessary or
irrelevant discovery — or even reviewing the materials in camera -- this Court has actively
precluded Petitioner from laying the predicate demanded by the Court in proving his claim. This
is the classic conundrum of “heads I win, tails you lose.”

Repeatedly, the United States Supreme Court has underscored the point that death is
qualitatively distinct from any term of imprisonment — regardless of length. Death is final.
Death is irrevocable. And, a penalty of death should not be enforced against a citizen unless the
defendant has received every opportunity to demonstrate his Constitutional claims of innocence.
Petitioner asserts that this Court’s denial of his discovery motions hampered his ability to present
his Brady claim and should be reconsidered by this Court.

B. This Court Erred In Denying Petitioner’s Brady Claim

Brady, Giglio and their progeny are not limited merely to “deals” protecting against non-
prosecution. Rather, recognizing that a material witness’s credibility may be as vital to the
prosecution’s case as it is to the defendant’s claim of innocence, courts have recognized and
embraced all forms of inducements to testify as Brady material. Banks, 124 S. Ct. at 1263

(failure to disclose payment to and reveal that witness was police informant and failure to correct
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false testimony that the State had coached a separate key witness prior to the trial both amount to

Brady violations). See also Mataya v. Kingston, 371 F.3d 353, 355-57 (7" Cir. 20004)(finding

the proffering of monetary compensation and letters to parole officers as qualifying Brady

material). In the instant case, Petitioner has proven by a preponderance of the evidence that:

1)

2)

3)

4)

3)

6)

7

8)

9

Llewellyn Mosley engaged in criminal behavior by selling crack cocaine
and receiving stolen property in this case;

Llewellyn Mosley was a career criminal;

Llewellyn Mosely was the only eye witness to link Petitioner to the
victim’s car and property the morning of the murder;

Llewellyn Mosley was removed from the stand during his testimony by the
trial judge once it became clear that he might incriminate himself;
Llewellyn Mosley was immediately appointed an attorney during
Petitioner’s trial to ensure that Mr. Mosley’s rights were protected;
Llewellyn Mosley and his court-appointed attorney met secretly with the
prosecutors in Petitioner’s case during Petitioner’s trial;

Thereafter, Llewellyn immediately testified against Petitioner making very
damaging allegations that could not be corroborated by any other witness
or independently verified by any other evidentiary source;

Llewellyn Mosley was never prosecuted for his criminal activity detailed
in this case;

The attorney appointed to Llewellyn Mosley at Petitioner’s trial

established that Mosley was made an offer by the prosecution;
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10)  Petitioner has been consistently deprived discovery into what transpired
during the secret meeting between the state prosecutors and Llewellyn
Mosley — including any deals, agreements, inducements or the like
securing Mr. Mosley’s testimony; and,

11)  John Adams — Petitioner’s co-defendant — has been granted funds for
investigation into this very claim by the United States District Court for
the Northern District of Texas while Petitioner has been denied such funds
or opportunity.

The Fifth Circuit dealt at length with an alleged Brady violation in Spence v. Johnson, 80
F.3d 989, 994-996 (5" Cir. 1996). Unlike the situation in Spence, however, Petitioner’s jury was
not informed of any inducements, incentives or promises given to Llewellyn Mosley in exchange
for his testimony. Further distinction between Spence and Petitioner’s case is readily found
where Llewellyn Mosley, the only eye witness to appear against Petitioner linking him to the
seedy events that followed Ms. Vick’s murder, served as the principal witness against Petitioner
while Spence had other live witnesses duplicating the suppressed evidence delivered by Gilbert
Melendez. Id. at 995-96. Llewellyn Mosley was the only witness that linked Petitioner to the
disposal of Ms. Vick’s property and his credibility was key to securing both a prosecution and a
sentence of death against Petitioner.

Instead, much like the situation facing Delma Banks, the prosecutors in Petitioner’s case
argued that the disputed witness, in this case Llewellyn Mosley, could link the motive and the
heinous nature of the defendant to the crime. Banks, 124 S. Ct. at 1264-65. Absent this key

witness, there is a notable void in the testimony, a gap in the evidence and reasonable doubt as to
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whether Petitioner Greg Wright or John Adams, the confessed killer, was the principal actor in
the case. Without the testimony of Llewellyn Mosley in this case, there is no independent proof
that Greg Wright took Ms. Vick’s property to sell it or that Greg Wright was with John Adams
the morning of the killing. The relevant time question is not whether Greg Wright was with Ms.
Vick the night before the murder, but rather, whether Greg Wright was with John Adams after
John Adams killed Ms. Vick.

While the Magistrate’s Findings and Recommendations state “[L]lewellyn Mosley’s
testimony was corroborated by other evidence at trial,” the Court provides absolutely no citation
to the record and provides no source for the alleged corroboration. See Findings and
Recommendations, at 31. Unlike the opinions in Spence and Banks referenced above, this Court
fails to provide any indication of precisely what the corroborating evidence it relies upon to
independently prove Petitioner’s guilt is or where this information is located in the record.
Accordingly, this Court erred when it accepted the Magistrate’s Findings and Recommendations
on this issue because the tautological reasoning lacks evidentiary support in the record. Rather,
as Petitioner amply demonstrated in his habeas Petition, and again in his Reply and Objections,
Llewellyn Mosley is the glue that hold’s the State’s house of cards together.

The only testimony in the record that Petitioner and Adams came to Mosley’s house the
morning of the murder in Ms. Vick’s car with the notion of selling her property was provided by
the only individual allegedly there — Llewellyn Mosley. Likewise, the only evidence supporting
the allegation that Mosley changed a flat tire on Ms. Vick’s car was provided by the controversial
witness, Llewellyn Mosley. And, to the extent that physical evidence was later discovered in

Llewellyn Mosley’s house, this evidence goes equally to implying that John Adams, the
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confessed killer in this case, was responsible for killing Ms. Vick and stealing her belongings.
Without the only eye witness to these matters coming forward, the State fails to link Petitioner to
riding around in Ms. Vick’s car affer the murder and selling her possessions for drugs.

The Magistrate’s citation to Knox v. Johnson is misplaced because Llewellyn Mosley had
much more than a “unilateral hope for leniency.” See Findings and Recommendations, at 31 n.6.
During Petitioner’s trial, the State prosecutors met with Llewellyn Mosley and his court-
appointed attorney outside the presence of Petitioner and his attorneys prior to Mosley’s
testimony against Petitioner. Petitioner’s counsel was prohibited from attending this meeting and
from learning the contents thereof. Yet, it is clear that Llewellyn Mosley was not prosecuted for
his admitted criminal activity in this case — gffer meeting with the State prosecutors and affer
securing a conviction against Petitioner Greg Wright.

Petitioner respectfully requests that this Court reevaluate its denial of Petitioner’s
discovery request, its denial of an evidentiary hearing and its summary adoption of the
Magistrate’s Findings and Recommendations on this issue. The Findings and Recommendations
do not adequately identify the alleged corroborating evidence that would have convinced a jury
that Petitioner was guilty of capital murder. Without the testimony of Llewellyn Mosley, the
State’s case is revealed for the fragile house of cards it is. Without Llewellyn Mosley’s
testimony, there is a reasonable probability that the outcome of these proceedings would have
been different. And, “the favorable evidence could reasonably be taken to put the whole case in
such a different light as to undermine confidence in the verdict.” Kyles v. Whitley, 514 U.S. 419,
435 (1995).

Case precedent suggests that discovery and an evidentiary hearing is the surest way to
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protect against prosecutorial concealment of inducements provided to witnesses in exchange for

testimony. Case precedent also suggests that a court will traditionally point to the record and

isolate the corroborating evidence it relies upon to deny a Brady claim rather than simply
dogmatically assert that such corroborating evidence exists. Due process requires more. Brady
requires more. And, yet, Petitioner received far less.

III. This Court erroneously denied Mr. Wright’s Confrontation Clause claim when it
failed to analyze his claim under the most recent Supreme Court articulation of the
Clause in Crawford v. Washington and by failing to properly analyze his trial
counsel’s ineffectiveness for failing to properly object to John Adams’ statement.
In summarily adopting the Magistrate’s Findings of Fact and Conclusions of Law, this

Court failed to give proper consideration to Mr. Wright’s Confrontation Clause claims. The

Supreme Court handed down its decision in Crawford v. Washington on March 8, 2004, and the

Magistrate’s Findings and Recommendations were entered on March 10, 2004.

A. Crawford v. Washington supplies clearly established Supreme Court authority
forbidding the admission of Adams’ blame shifting statement in Petitioner’s trial.

As the Supreme Court pointed out, the right of confrontation dates back to Roman times.
Crawford v. Washington, 124 S. Ct. 1354, 1359 (2004). English common law recognized the
defendant’s right to cross-examine statements used against him at trial, and courts refused to
allow statements into evidence where the defendant had no opportunity to see his accuser. Id. at
1360-61. Furthermore, the colonies carried over this English common law tradition, and many
early state court decisions embodied the principle that depositions could be read against the
accused only if they were taken in his presence. /d. at 1362-63. In the Supreme Court, a
consistent line of cases have alerted criminal defense lawyers, prosecutors and judges alike to the

well founded notion that the Confrontation Clause prevents the use of an out of court statement
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made by a co-defendant that shifts blame to the accused against the accused at trial. Lilly v.
Virginia, 527 U.S. 116 (1999); Lee v. lllinois, 476 U.S. 530 (1986); Bruton v. United States, 391
U.S. 123 (1968); Douglas v. Alabama, 380 U.S. 415 (1965).

The Supreme Court’s pronouncement in Crawford v. Washington cemented the
longstanding precedent that accomplice statements may not be used against the accused when the
statements were never subjected to cross examination. The Court in Crawford unequivocally
held that an accomplice’s statements against an accused made in the presence of a law
enforcement officer are per se violative of the Confrontation Clause no matter the reliability of
the statement: “Where testimonial evidence is at issue, . . . the Sixth Amendment demands what
the common law required: unavailability and a prior opportunity for cross-examination.” Id. at
1374.

1. The prosecutor, the trial court, the Court of Criminal Appeals, and the

Magistrate’s findings failed to properly address the Adams’ statement under the
clearly established precedent as articulated in Crawford v. Washington.

The admission of Adams’ statement in Mr. Wright’s trial was the most egregious and
most obvious error in the trial court. The error was so apparent that even Mr. Wright’s woefully
deficient state habeas petition was able preserve the Confrontation Clause issue. The trial court
allowed what Crawford and the entire line of cases it evolved from prohibit — the use of a co-
defendant’s testimonial blame-shifting statement which is not subject to cross examination --
against the defendant. Not only did the trial court allow the State to use a clearly forbidden
statement, but the prosecution was allowed to read the entire statement into evidence through
Detective Tripple, an upstanding law enforcement officer, without the jury ever getting the

opportunity to view the declarant, a tattooed, white supremist ex-felon.
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