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Nearly eight years ago, a Ddlas County jury heard the State of Texas present acompdling
cae that Gregory Wright killed Donna Vick by sabbing her with a knife he borrowed from John
Adams. The Sate's case was compeling because the drcumdantid evidence the State presented
agang Mr. Wright digned negtly with a gatement given to the police by Mr. Adams, aman now on
deeth row for the same murder. However, according to the evidence that surfaced after Wright's trid,
the State's case againgt Wright rested on acircumgantia house of cards. The State's house of cards



stands only because the jury had no opportunity to consider the compelling evidence pointing to
Adamsasthekiller.

Despite condtitutiond mandate, the State withheld evidence from Wright's trid counsd that
would have contradicted itstheory that Wright was the sole actor, respongble for murdering Vick and
geding her beongings. Further, thetrid court, despite condtitutiona mandate, dlowed the Stateto
present adearly untrusworthy and inadmissble satement from Adamsto thejury, despite
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the fact that the State would later oppose the same statement'sintroduction in Adamsstrid. Had the
jury heard the evidence later presented againg Adams and hed the trid court properly excluded
Adamss gatement, there was a reasonable likdihood of a different outcome for Gregory Wright.
The Sta€'s case agangt Greg Wright unquestionably tied him to the victim, Donna Vick. Vick hed
taken the homdess Wright into her home a week before the murder. She purchased new shoes and
clothes for him, and she was taking him to church. He, in return, was working for her doing odd
jobs around the house. On the night of the murder, Vick was seen with Wright and Adams @ the
VFW. Wright, Adamsand Vick Ift the VFW together thet night.

Vick was sabbed to degth in her bed that night, and her car and many of her bdongings were taken
from her home. The day after the murder, police were contacted by John Adams. Adams
gave the police a statement implicating Greg Wright in the murder and theft of Vick's
belongings.

According to Adams, Wright borrowed Adamss knife and went into Vick's bedroom. He
began stabbing her, but the knife broke and he hed to return to the kitchen to get ancther knifeto finish
thejob. Adams aso sad that Wright ordered him to gart taking her things and loading them into the
trunk of her car. Adams damed hewas afrad of Wright, so he complied.

After the bdongings were loaded, Adams dlaimed they droveto Liewdlyn Modey's house
to exchange Vick's property for crack cocaine. Modey heped them changeafla tireon Vidk's car, and
the car waslater abandoned.

Modey tedtified that Wright and Adamsarrived a hishousein the early morning. He hdped
them changetheflat tire and dlowed them to take the property from the trunk of the car into his
house. He confirmed that Adams and Wright sold the property for crack. He dso testified that



Adams and Wright were in a good mood, giving eech other high fives
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Thephyscd evidence presanted againgt Wright induded afingerprint on aDr. Pepper battlein
VicK's kitchen, a drop of Wright's blood on atowe in the bathroom, a drop of Wright's blood on
the steering whed and dashboard of Vick's car, and a bloody fingerprint on a pillowcase near
Vick's heed. The State d<0 presented evidence recovered from a shack the State daimed Wright
was udng as a home a the time of the murder. In the shack the police found asmal pair of jeans
soaked with Vick'sblood. They aso found some knives and plates that belonged to Vick.

The State used Adamss sdlf-serving statement, Modey's unreliable testimony and the
equivoca physica evidence to argue that Wright had murdered Vick, not merely acting as an
accomplice to Adams, the individud the State subsequently daimed murdered Vick. The jury found
Wright guilty asasoleactor and sentenced him to degth after apunishment phasein which Wright'strid
counsd faled to cdl any witnesses The State then completdy reversed fidd in Adamss trid,
daming that Adams was awilling participant in the murder. At Adamsstrid, the State was able to
secure a conviction and death sentence againg Adams based on evidence never presented in
Wright's trid and never disclosed to Wright's trid counsd. Had the evidence the State used againgt
Adams been avallable and provided to Wright, Wright'strid would havelooked very different.

Further, without the many congtitutiond errors infecting Wright's trid, more likely than nat,
the outcome of Wright's trid would have been different. Had the jury been presented with all the
evidence in the State's possesson and had Wright's attorney’s effectively presented a case on his
behdf, the State's house of cards would have tumbled. Wright's jury more likely than not, would
have walked out of ddiberationswith anot-guilty verdict, or a thevery leest, alife sentence.

Absent these many condtitutiond erors, Wright's trid would have presented a very different
pictureto thejury. Aswith many capitd murder cases, thiscaseinvolvestwo potentid killers, bath



daming the other actudly killed the victim. Without the conditutiona errors, Wright's jury would
have seen a case in which the evidence that Adams killed Vick substantialy outweighed any
evidence that Wright committed the murder.

The prosecution faled to disdose to Wright's trid counsd severd key pieces of exculpetory
evidence. Hr4, the prasecution never disclosad to trid counsd the exigence of a key witness, Jary
Causey. Jary Causey tedtified in Adamsstrid that Adams sold Vick's property to him the morning of
the murder. When Causey asked Adams were he got the property, Adams confessed thet he got it
from "the bitch | killed in DeSoto." Wright's counsd did not know of Causey. Had Wright's
counsel known, they could have caled Causey to the stand to clearly implicate Adams in the
murder.

Next, the prosecution failed to disclose a atement to the defense in which a video store
clerk, Danid McGaughey told police that Adams confessed to a murder. McGaughey's first
Satement to police was that Adams sad he, Adams, "murdered someone in DeSoto and | cant live
with mysdlf." Instead, the prosecution gave the defense a statement subsequently given by
McGaughey that matched itstheory of thetrid in Wright's case. The watered-down Satement given to
defense counsd reed, "1 know of amurder in DeSoto.” Although the State tries to equate these two
datements, the one not disdosed is dearly a confesson by Adams, and the Statement actudly
disclosad to the defense before trall supported the State's theory of the case - that Wright murdered
Vick while Adams good by hdplesdy. Of course, the best evidence of what McGaughey or Adams
initidly sad to the police would be contained on the 911 tape recordings of their calsto the palice the
day after the murder. The prosecution has continualy faled to produce these 911 tapes to

Wright
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The prosecution also secured, through an offer of leniency, the testimony of a twice-
convicted felon, Llewdlyn Modey. Modey's testimony was crucid to the Stat€'s case against
Wright. He placed Wright with Adams after the murder, sdling Vick's property for crack and
odebrating by giving each other high fives, What the Sate did not disdoseto Wright'strid counsd or to
the jury was that Madey had recaived an offer from the State in return for his testimony. The Siate
diill has not disdosed the substance of the offer even though the evidence established thet one exited.



Thefact that Modey tedtified pursuant to that offer should have been disclosed to trid counsd and
tothejury.

In building its case againg Wright, the prosscution misrepresented important key fects to the
jury. In atempting to lessen Adamss rale in the crime and srengthen Wright's role, the prosecution
emphasized the fact that police collected evidence of the murder from Wright's shack. The
prosecution didited testimony it knew to be fase from the detective in charge of theinvestigation that
Wright was the only person who kept his beongingsin that sheck. The prosecution knew dl dong,
asbecame evident in Adamsstrid, that Adamsaso kept dl of hisimportant belongs a the shack. The
prasecution never atempted to dear up thisfaseimpresson it left with thejury.

Further, the prosecution rdlied on a bloody fingerprint found on a pillow near Vick's head.
The fingerprint was not comparable according to dl of the experts working for Dalas County. The
prosecution secured a hired gun to testify thet the fingerprint that was otherwise of uncomparable
quality could be postively matched to Wright. The hired expert gave no scientific basis for his
conclusion and Wright's counsel meade no Daubert objection - an objection thet under current law and
based on the expert'slack of any professond norms, would have been sustained.
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Although the prosecution also relied on the blood-soaked jeans found at the shack to tie
Wright to the murder, the jury was never made aware that the jeans could not have been worn by
Wright; they were too smdl. But the jeans would fit Adams. Unfortunatdy, Wright's trid counsd
faled to test this very crucd piece of evidence in the case - if the blood soaked jeans did not fit
Wright but did fit Adams, Wright could not have been the sole actor responsiblefor Vick's degth.

Findly, the trid court erroneoudy dlowed the State to read the sdf-serving statement of
John Adams in its entirety, to the jury. The Satement was ablame shifting hearsay Satement givento
the police in an invedigation - a satement clearly forbidden by the Confrontation Clause.
Wright's counsd objected to the use of the satement, but objected on hearsay grounds rather than that
the introduction of the satement violated the Confrontation Clause The prosecution reed the
statement to the jury as if it were further reliable evidence of Wright's role in the murder.
Unfortunately, the jury was not dlowed to congder the fact that the State found the datement o



unreliable it objected to the statement's introduction in Adamss trid. In fact, the State did not
believe the satement painted an accurate picture of Wright's role, and the State sought the death
pendty agang Adams as awilling participant in the murder, dleging thet he stabbed Vidk, causng her
desth.

When looking at the congtitutiona errors cumulatively, as required by Supreme Court
precedent, ressonable jurigts would find debatable whether Wright has demondrated condtitutiond
error and the requisite harm entitling him to a new triad. Without the congtitutiona errors, the
Saes case agang Wright as the sole actor falls Frg, the jury would have been aware that Adams
lived in and kept hisbeongingsin the shack where the evidence of the murder was found. Second, the
jury would have heard that Adams confessed to killing "the bitch” whose car hewasdriving.
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And the jury would have heard that Adams confessed to murdering "a womean in DeSoto” to a video
dore dek later that day saying he could no longer live with himsdf. Third, competent trid counsd
would have shown that the jeans worn by the murderer fit Adams, not Wright. Fourth, the jury
would havefound out thet the knife used to stab Vick to deeth belonged to Adams, not Wright.

In conjunction with the compdling evidence agang Adams, the jury would not have heard
evidence of a bloody fingerprint near Vick's head. And the jury would never have heard the
completdy unrdigble satement from Adams, outlining Wright's role as the sole perpetrator of the
aime Wright's trid counsd, armed with such a compdling case againg Adams, would have been
able to discredit Madey's testimony by exposing the jury to his clear interest in cooperaing with
the prosecution based on an offer held out to him by attorneysin the Didtrict Attorney's Office.

The only evidence left implicating Wright was the evidence that he was, indead, living with
Vick at the time of the murder. He left a drop of blood on a small towe in the bathroom, a
fingerprint on a Dr. Pepper battle in the kitchen and a drop of blood on the steering whed and
dashboard of her car. However, given the compelling case againg Adams, this evidence merely
bolsters Wright's clam of innocence. He had befriended Vick, and she was helping him. Why
would he ruin his good fortune by murdering a woman who had taken him in? The concluson thet
Adams was the murderer would have dso supported some of the evidence the State could not
explan a trid, such asthefact thet Wright waswearing new, dark jeansthe night of the murder and the



jeans soaked in Vick's blood were neither new nor dark. Without the conditutiona errors in
Wright'strid, the State's house of cardstumbles.

However, this Court missed the Sgnificance of dl the evidence tending to show that Adams
murdered Vick. The Magidrate's Findings continudly refer to the notion that Wright and Adams
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committed the murder together. However, the Findings seemingly overlook the evidence in
Wright's trid. The prosecutor mentioned in his opening statement that Adams took part in the
murder, but the State never produced any evidence during Wright's trid to support thet contention. In
fact, in dodgng when the prosecutor referred to Adams as a party to the murder, the trid court
sudained an objection to the prosecutor's argument because there was no evidence in the record to
support the prosecutor's argument. Further, the jury was not given a parties indruction in which the
jurors could find that Adams and Wright partidpated as parties to the murder. Indeed, the jury was
required to find Wright guilty as a sole actor, meaning that the jury hed to find that Wright caused
Vick's death, not that he was merely present when she died. According to the jury’s charge,
evidencetending to show Adams - nat Wright - caused Vick'sdesth was crucd. In Wright'strid the
jury could not find that either Adams or Wright caused Vick's death. The jury had to find,
beyond a reasonable doulbt, that Wright actudly caused Vick's degth. Therefore, with the evidence
presented to this Court, Wright has shown that there is a reasonable likelihood that absent
condtitutiond error, Wright would have prevaled in convincing thejury that hewas not regpongbleas a
oleactor or that hedid not deserve the degth pendty for hisrolein the crime,

When the Didrict Court makes a determination under Section 2253(c) thet the Petitioner may
proceed with an gpped , the assessment "requiires an overview of the damsin the habeas petition and
a generd assessment of their merits"? The Didrict Court mugt, "ask whether the resolution was
debatable among jurigs of reason. This threshold inquiry does not require full consderaion of the
factud or legd bases adduced in support of the daims. In fact, the statute forbids it. When acourt ...
Sdestepsthis process by first deciding the merits of an gpped, and then judtifying itsdenid of

Miller-Bl v. Cockrell, 537 U.S. 322 (2003).



COA based on its adjudication of the actua merits, it is in essence deciding an apped without
jurisdiction.”? In short, to grant a COA, this Court should not smply resssert its Findings but
evduae Wright's daims based on thefacts and law, determining whether reesonable jurists could find
Wright'sdams debateble.

I.  Napuev. lllinoisClams

In order to preval on aNapue v. lllinois® daim, Petitioner must show thet the State dlowed
fdsetesimony at trid to go unconnected, that the testimony was actudly fase or mideading, and thet
falsetestimony could, in any reasonablelikdlihood, have affected thejudgment of thejury.*

A. Clam 1 - The Modey Offer. When the State presents fase evidence or fails to
correct the admisson of fase or mideading evidence a trid, it violates a defendant's condtitutiona
right to due process. Could reasonable jurigts debate whether the State's fallure to disclose an offer
medeto akey prosscution witness, Liewdlyn Modey, |t thejury with theimpresson thet no offer was
mede, violating Wright's condtitutiond right to due process?

Reasonable jurigs could find debatable the Magidraies Findings, adopted by this Court, thet
the testimony Modey gave concerning a ded with the prosecution was mideading. In denying
Wright rdief on Claim 1 of his habegs petition, the Magidrates Findings gragp & two red herrings
Firt, the Court focuses not on whether the prasecution enticed Modey's testimony through an

2d.
3360 U.S. 264(1959).
*lda 271
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"offer,” but whether the prosecution secured a "ded™ with Modey before or during Modey's
testimony. As the Supreme Court has established in United Satesv. Bagley,” it is not the formdlity of
the inducement that matters. If the State made any inducement to Madey for his testimony, the State
must disdlose that inducement to the defense® Second, the Court erroneoudly accepted the State's



argument that the contents of the offer cannot be disdosed to the defense because the offer is
protected by the atorney-client privilege. However, the atorney-dient privilege does not apply to the
Maodey offer. The atormey-dient privilege does not atach to information exchanged between a dient
ad a third paty, even if atorneys are present. The atorney-dient privilege is reserved for
conversations exdusively between an atorney and his dient. Therefore, anything communicated to
Maodey by the State is not subject to atorney-client privilege. Johnson v. United Sates, 542 F.2d 941
(5*Cir. 1976); United Sates v.. Blackburn, 446 F.2d 1089 (5" Cir. 1971); Johnson v. Sate, 174 SW.2d
1047 (Tex.CrimApp. 1915); Clark v. Sate, 261 SW.2d 339 (Tex.Crim.App. 1953).

Wright has established through sworn testimony thet the State made Maodey an offer. The
Sate has not contredicted this fact. The State never came forward with any evidence to the contrary.
Further, Modey mideed thejury through the assstance of the prosecutor. At trid Modey tedtified that
he recaived no inducements from the State for histestimony. Not only did the State fail to correct
this misstatement, the prasecutor argued in dosing that the State did not conspire with Modey. In
fact, the prosecutor dearly demondrated the importance Modey's credibility had on the verdict in the
cae by gaing, "Let me makethisvery dear to you. If therés one of you on thisjury, even one of you
who believes the State of Texas, anyone a thistable right over here, myself

°473 U.S. 667 (1985).

®ld. at 24509.
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induded, that any of us congpired with Llewdlyn Modey,... | dont even want you to go back and
even look a thefactsof guilt innocence. | want you to Smply go back there asagroup in unison and
say not guilty."”

Catainly, on the record before this Court, reasonable jurists could debate whether Modey
and the State presented mideading evidence to the jury - evidence that Modey had not been induced to
testify nor received an offer from the State. And further, based on the prosecutor's closing
argument, reasonable jurigts could find debatable this Court's condluson denying Wright relief on this
dam. Reasondble jurigs could disagree about whether this Court usad the gppropriate dandard -
requiring the State to prove beyond a reasonable doubt that the error complained of did not
contributeto the verdict obtained® - in denying Wright hisrdlif.



Even though Wright pointed out the gppropriate harm andlysis to the Court in his habeas
petition, a gandard much more favorable to Wright then the Srickdand or Brady ham andysis, this
Court avoided the gppropriate harm andysisin denying rdief. Further, the Court took issue with the
qudity of evidence Wright presented on this dam, gating that "[tjhe most that Petitioner has
esablished is that there was an 'offer’ from some member of the Ddlas Didrict Attorney’s office.
Petitioner has not shown, contrary to his assartions, that this offer was communicated to Maodey,
much less accepted. Moreover, the particulars of the offer have not been shown. Without any
showing that Modey had actudly acoepted any offer from the State, it has not been shown that helied
when he stated that he had no such dedl."® The Court required evidence from Wright thet was

Tr.Vol. 49, p. 49.
®Bagley, 473 U.S. a 679n. 9.

"Magistrate's Findings and Conclusions, p. 21.
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nat in his possesson while a the same time denying him the discovery he requested to gether the
spedific evidence the Court required. Reassonable jurigts, under these crcumdtances, would find the
Court'sdenid of rdief on Clam 1 debatable.

B. Clam7 - Detective Pothen'stestimony.

When the State presents false evidence or falls to correct the admisson of fase or mideeding
evidence a trid, it violates a defendant's congtitutional right to due process. Could reasonable
jurigs find debatable whether the State violated Wright's congtitutiond right to due process when it
solidted and dlowed to go uncorrected testimony from Pothen that he knew of no person other then
Wright who kept hisbeongingsin the Beckley shack?

From the trid record, there is no doubt thet Pothen gave fase tesimony concerning whose
beongings were found in the Beckley shack. Pothen knew some things belonging to Adams were
found in the shack; he was in charge of the investigation. The prosecution knew that Adamss things
were found in the shack, even though it failed to provide the defense with these items prior to
Pothen's testimony. When pressed by the defense, the prosecution findly turned over to the defense
items found in the shack thet belonged to Adams. However, when Pothen testified in Wright'strid, he



denied knowing anything about property belonging to Adams found in the shack. Pothen was asked
atrid:

Q: Okay. And you don't have any persond knowledge of how many
different peopleresded in this sheck, do you?

A:No,gr.

Q: You don't know whose property any of thisis, do you?

A:No.
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Q: Okay. It could just as easily be John Adams's property, couldn't it?
A: | don't know.™
Pothen feigned ignorance and denied knowing that some of the property in the shack
certainly belonged to Adams when he and the prosecution knew otherwise.

The Magidtrate's Findings fail to properly anayze the significance of this false
testimony. The Findings state, "Lieutenant Pothen's testimony was not the only testimony at
trid that indicated that it was Petitioner, and not Adams, who exercised primary control
over the shack, because the testimony by Cole and Parsons was evidence before the jury
that Petitioner actually lived in the shack.”** The Magistrate's findings demonstrate
clearly the problem with Pothen's testimony. There was no evidence in the record that
Wright exercised "primary control” over the shack. And the prosecution wanted to leave
the jury with the impression that it was Wright who exercised primary control, thereby
tying all of the evidence found at the shack to Wright instead of Adams. And smply
handing a stack of letters and other documents that belonged to Adams over to the jury could
not adequately clear up the misrepresentation the State wanted the jury to believe - that the
shack was Wright's exclusively - when instead the shack was inhabited by Adams as
well. Reasonable jurists could debate whether the State's false impression, that Wright
exercised primary or exclusive control over the shack, contributed to the jury's verdict
against Wright.

C. Claim 11 - Adams's statement.



When the State presents false evidence or fals to correct the admission of fase or
mideading evidence at tria, it violates a defendant’s constitutional right to due process.

Could reasonable

°Tr. Vol. 46, pp. 62-63.

"Magistrate's Findings at p. 26.
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jurigts debate whether the State's use of a gatement it believed to be false made by Wright's co-
indictee violated Wright's congtitutiond right to due process?

In dispensing with Wright's eleventh clam for habess rdief, the Magidrate's Findings
essantidly ignore the record that exigs in both Wright's trid and Adamss trid. The State pursued
inconggent theoriesin thetrids againg Wright and Adams. In Wright'strid, after aquestion about the
ownership of the knife used to kill Vick, the prosecutor argued that Adamss satement should be read
to the jury because without it the jury would be midead as to who actudly used the knife to kill
Vick. When urging thetrid court to dlow Adamss statement to be read to the jury, the prosecutor
reasoned: Y our Honor, that would be the conversation that | would intend to offer in front of this
jury, and, again, just looking a Rule 107 there, | think it's dear the intent of that Ruleisto alow the
other Sdeto cartainly go in to complete that conversation so that afdse impresson would not be left
with the jury. And as it is right now, we just have a statement that - that John Adams knife was
used. Now, aswe listen to the remainder of the conversation, wefind thet, yes, it was, but it wasusad
by the defendant [Greg Wright]." 2 Of course, after the State convicted Wright of the murder, it
quickly reversed fidd and argued in Adamss trid that Adamss satement was completdy unreliable
and that it was Adamswho used the knifeto assg in Vick'smurder.

Reasonable jurists could disagree, based on the record of these two trias, with the
Magigrate's Findings. Specificdly, the Findings ignore the fact that the prosecutor took the
postion in Wright'strid that Wright used Adamss knife to kill Vick - that was the reason given by
the prosecutor to overcome a hearsay objection and to introduce Adamss satement in Wright's trid.
The FHndingsturn ablind eye to the prosecution's Sated mative- to set therecord sraight thet

"“Tr.Val. 45, p. 230 (emphasis added).
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the knife "was used by the defendant [Greg Wright]." Ingteed, the Findings sate that "while the
State's motive in wanting al of Adams statement about the knives placed into evidence is not
known, it evidently was not S0 that the State could use that Satement to prove that Petitioner used
both knives to kill Vick." Reasonable jurists could disagree with this Court's assessment of the
record. Reasonable jurigts could find support in the record for Wright's contention that the State
introduced Adamss satement againgt Wright to support its theory that Wright used Adamss knife to
kill Vick. Then after getting a death sentence against Wright, the State opposed the same
datement in Adamsstrid asunrdiable.

Further, the Magidratés Findings fall to recognize that a due process vidlation occurs when
the State usesincong gent theories to obtain adesth sentence againg two men for the same murder. The
Supreme Court recently recognized in Bradshaw v. Sumpf = that the prosecution's inconsitent
theories in two capitd cases may have had a direct effect on the defendant's sentencing. Certainly
reasonable jurigts could debate the effects thet the Stat€s introduction of Adamss satement had on the
outcome of the trid - both during the guilt-innocence phase and the punishment phese Adamss
daement painted Wright as the mastermind and sole perpetrator of the murder. Reasoneble jurids
could cartanly debate the effect of Adamss Satement on the outcome of the guilt-innocence phase, and
most certainly the outcomein the punishment phase of thetrid. 11. Brady Claims

A. Reasonable jurists could disagree with the Court's finding that Wright's Brady
damsare unexhausted where Wright can establish cause for the defaullt.

13125 S, Ct. 2398 (2005).
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A petitioner shows cause for falling to raise unexhaused damsin the gate court when "the
reason for his falure to develop facts in sate-court proceedings was the State's suppresson of the
relevant evidence™* Therefore, in Williams v. Taylor, the Supreme Court rejected the Fourth

Circuit's reasoning that state habeas counsel defaulted a petitioner's claim of prosecutorial



misconduct because he failed to check the public records to find evidence of the misconduct.™
Ingtead the Court reasoned that because the prosecutor concealed the juror's deception, diligent
counsdl had no reeson to investigate through checking the public record.™® Further, the Court found in
Sricker v. Greene” that state hebess counsd's failure to discover evidence of a Brady dam was
excusable because where the State impedes the discovery of the violation, the Court will recognizethe
existence of causefor the procedurd defauit™®

Wright can demondirate cause for fallure to raise his Brady damsin his sate habess. Frg,
the State dill has not provided, and the Court has denied discovery into, the contents of the offer the
State made to Madey prior to his tesimony in Wright's case. Second, the information about Jerry
Causey and Danid M cGaughey's Sgnificance did not cometo light until John Adamsstrid. And as
the Court noted in Srickler, state-habeas counsd isnot obligated to scour the public record for

“Banksv. Dretke, 124 S. Ct. 1256, 1272 (2004).
13529 U.S. 420,443 (2000).

9d.

7521 U.S. 263(1999).

828384,
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evidence of prosecutorid misconduct® The duty to disdlose exculpatory evidence remains with the
Sate

B. Clam2-TheMaodey Offer.

The State's suppresson of evidence favorable to the accused and materid to @ther guilt or
punishment violates a defendant's condtitutiona right to due process. Could reasonable jurigts
debate whether Wright's conditutiond rights were violated when the State suppressad evidence thet it
made LIewdlyn Modey, akey witnessin the case, an offer in exchangefor histestimony?

In denying Wright relief on his Brady clam, the Magidrate's Findings Sate, "this Court
found that the record before it does nat establish thet there was aded between Modey and the State that
hewould not be prosscuted if hetestified a Petitioner'strid."® However, in sesking definitive proof of a
"ded" between Modey and the State, the Court misses the point of Brady. Brady sets forth no



reguirement thet a petitioner prove thet the State made a "ded™ with awitness merdy that the State
provided some form of inducement. An offer is an inducement. In denying relief, the Findings
citeaFfth Circuit case for the propogtion that "a unilaterd hope for leniency from the State is not
Brady materid."?* Of course, Wright produced evidence that Modey did not have aunilatera hope
of leniency, he had an offer from someonein the Didrict Attorney's office

Fndly, the Findings discount the effect of Modey's testimony, daming that his tetimony
was corroborated by other evidence, such as the pare tire on the car and the weed egter found in
Modey's house. However, there is no corroboration to some of the very damaging portions of

R,

Magisrates Findingsat p. 31

A1d. (citing Knox v. Johnson, 224 F.3d 470,482 (5" Cir. 2000)).
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Modey's tetimony. Modey tedtified, uncorroborated by any other source, that Wright had an active
role in trading Vick's property for crack. He aso gave extremely damaging testimony about
Wright's demeanor after the murder, testimony that was likely to affect the outcome of the trid -
bath the guilt-innocence portion and certainly the punishment phese.

Reasonable jurigs could debate whether, based on the evidence provided by Wright, the
State violated Wright's condtitutiona right to due process and whether that violation more likely
than not undermined the confidence in the outcomein @ther phase of Wright'strid.

C. Clam3-Jary Causy.

The State's suppresson of evidence favorable to the accused and materid to ether guilt or
punishment violates a defendant's condtitutiond right to due process. Could reasonable jurists
Oebate whether Wiright's condtitutiond rights were violated when the State suppressad the exigence of a
witnesswho heard Adams confessto killing Vick on the morning of the murder?

As the Magidraie's Findings point out, Jerry Causey tedified in Adamss trid that he first
gpoke to a prosecutor about the Vick case in May or June of 1998, after Wright's trid. However,
Causey later changed hisgtory and now damsthat the State poke with him about the Vick casejudt
before Wright's trid in November 1997. The Magidrate, however, made a cursory finding that this
"gpparent conflict [in dates] does not establish that the State knew about information that Causey
hed & thetime of Petitioner'strid."*



At the very lead,, the two conflicting statements creete a fact issue that demands further
discovery. The Court, however, denied Wright the opportunity to conduct any further discovery into the
prosecutor'sfilesto find evidence that would corroborate Causey's affidavit. Further, the

2|d. at p. 33.
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Findings make light of the harm that Adams's confesson to Causey would have had in Wright's
trid. But where two men stand accused of the same murder, who actudly pulled the trigger or
stabbed the victim is aways relevant to punishment.?® Furthermore, in this case the State tried
Wright as the sole actor in Vick's murder. The State had to show that Wright was the one that
caused Vick's degth. It was not enough for the State to smply show that Wright was there when
Adamscarried out the murder.

Reasonable jurigts could debate whether, on these facts Wright has sustained a daim under
the Due Process Clause of the Condtitution.

D. Clam4- McGaughey's Statemen.

The State's suppresson of evidence favorable to the accused and maerid to ether guilt or
punishment violates a defendant’s congtitutiond right to due process. Could reasonable jurists
debate whether Wright's condtitutiond rights were violated when the State suppressed evidence of a
daement given to palice by Danid McGaughey that Adams confessed to murdering someone in
DeSoto on the day after the murder?

Thereis no disoute that the State falled to give Wright's counsd the notes of a police officer
who took McGaughey's sdatement shortly after the time Adams urged McGaughey to cal 911 on his
behaf. McGaughey told police that Adams said, "I murdered someone in DeSoto and | can't dedl
withit. | want to turn myself in." No doubt, the satement was exculpatory asto Wright and should
have been disclosed to the defense prior to trid. However, the Magidtrate's Findings condude
that the datement was not maerid to the defensein that "aconfesson by Adamswaould

See Bradshaw v. Sumpf, 125 S. Ct. 2398 (2005).
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not have been exculpatory evidence for Petitioner because the Sate argued  trid, and the evidence
reflected, thet both men murdered thevidim."**

The Magigrate's Findings fall to take into account that the State tried Wright as the sole
actor respongible for Vick's murder, not merely as an accessory. It was not enough that the State
convinced thejury that Wright was there during the murder or that he aided Adams after themurder. The
Magigrates Findings make sense only if the jury was given a partiesingruction. Of course, thejury
was not given a partiesingruction and thetrial court sustained a defense objection to the prosecutor's
reference in dosng argument to Adams acting as a party to the murder because there was no
evidence in the record that Adams was a party to the murder. Essentidly, the Magidrates finding,
that Adams acted as a party to the murder dong with Wright, created evidence that even thetrid court
ruled did not exist anywhere in the record. The State had to convince the jury beyond areasonable
doubt that Wright caused Vick's murder. Further, any assessment of Wright's punishment
must necessarily weigh his role in the crime. Just as the Supreme Court remanded Bradshaw v.
Sumpffor reassessment of punishment in light of the State's dternative theories of who actudly
ghat the victim, Wright is entitled a the very lesst to a new sentendng in which dl the evidence
pointing to Adamssrolein the murder is presented to thejury.

Based on the evidence presented to the Court on Wright's fourth claim, reasonable jurigts
could find debatable the Court's ruling that McGaughey's first statement to police was not
exculpatory or materid.

#1d. atp. 35.

E. Clam8- Itemsinthe Beckley Shack.
The State's suppresson of evidence favorable to the accused and materid to ather guilt or
punishment violates a defendant's condtitutiona right to due process. Could reasonable jurists



debate whether Wright's congtitutiond rights were violated when the State suppressed evidence,
namdy papers dearly belonging to Adams, that Adamsinhabited the Beckley shack?

In denying Wright's eighth daim for relief, the Magidrate's Findings first condude thet the
State made the evidence saized from the shack available to the defense prior to trid. However, the
support for this factud conclusion is a dite to a portion of the record where the prosecution merdy
clams that the evidence was available prior to trid. The State has not provided any credible
evidencethat dl items saized from the sheck werein fact availableto Wright's counsd prior totrid.

The Magigrates Findings further condude that earlier disdosure of the items from the shack
would not have affected the outcome of thetrid because Adamss papers were placed into evidence by
Wright's counsd at trid prior to the jury's deliberations. However, this conclusion ignores the
importance of the disclosure of exculpatory evidence prior to trid. If Wright's counsd had known of
the evidence showing that the shack was as much under Adamss control as Wright's, counsdl could
have formed a more effective strategy. Counsd could have been prepared for the State's effortsto
show thet the shack was exdusvdy under Wright's control. Counsd certainly could have undermined
Detective Pothen's credibility, thus cdling into question much of theinvestigation.

Given this evidence, reasonable jurists could disagree with the concluson that the
undisdosed evidencedid nat &ffect the outcome of thetrid - gther guilt-innocence or punishmentt.
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HI.  Strickland Claims

In order to prevail on aclaim under Srickland v. Washington™ a petitioner must prove by a
preponderance of the evidence that counsd's performance was deficient and that counsd's
defidient performance prejudiced hisdefense®

A. Clam12- Falureto properly object to Adamss Statement.

The Confrontation Clause forbids the use of a co-defendant's blame-shifting testimonia
statement againgt the defendant. Because these statements are highly unreliable and highly
prejudica, the conditution requires that these statements be subject to cross-examination. Could
ressonable jurigs debate whether Wrright's counsd, who failed to properly object to the introduction of



Adamss saement, was indfective and tha his ineffectiveness prgudiced Wright's trid in ether the
guilt-innocence phase or the punishment phase?

In denying Wright's twelfth daim, the Magistraie's Findings concede that the introduction of
Adamss gaement violated the Confrontation Clause. Competent counsd would have properly
objected to the satement. However, the Findings conclude that Wright could show no pregjudice
resulting from the introduction of the statement. As Wright set forth previoudly in this brief,
Adamss gatement was crudd to the State's case agang Wright. Without Adamss statement the
State could not carry its burden to prove to the jury beyond a reasonable doubt that Wright, not
Adams, was responsble for causing Vick's death. And conspicuoudy aosent from the Findingsis any
andyds of whether the introduction of Adamss satement prgudiced Wright in the punishment phase
Certainly reesonadlejurigs could debate whether the Satement affected thejury's assessment

22466 U.S. 668(1984)

2d. at 687.
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of the death pendty. Had the jury been aware of al the evidence tending to show Adams as
the confessed killer and had the jury never heard Adams sdf-serving explanation of his
involvement, the jury certainly could have found that Wright was less blameworthy than Adams
and not worthy of the degth pendlty.

B. Clam 13- Faluretoinvestigate.
Counsd isineffective if he falsto invesigate a dam, fails to take ample invedtigative steps that
would have reveded helpful information, or if he merely overlooked some critica fact. Could
reasonable jurigs debate whether Wright has established adaim of ineffective assstance of counsd
where histrid counsd falled to interview awitness to whom Adams confessed, failed to ingpect the
items found in the Beckley shack, including the jeans worn by the person who sat on Vick as
she was being stabbed, falled to review evidence the State presented prior to any of the punishmert,
and falled to investigate or proffer any mitigating evidence in the punishment phase of histrid?
1. Danid McGaughey

In dispensing with Wright's ineffectiveness claim regarding trial counsel's failure
to interview McGaughey, the Magrisrate's Findings creste an interndly incongstent dichotomy.



Frd, when addressng Wright's Brady clam regarding the State's falure to turn over
McGaughey's first statement to police, the Findings claim that the first statement to police is not
materidly different from the statement the State provided to trid counsdl. If so, then tria
counsdl should have been keenly aware that McGaughey would make a very damaging
witness to the State's case againgt Wright because McGaughey would tedtify that Adams
confessad to thekilling. And from the parade of capital cases preceding thisone, itisclear that in
both guilt-innocence and in the punishment phase, it is highly rdevant to the jury that one
person may have been the actud killer and another
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may have merdy been present a the soene, playing alessor role in the crime® The Magistrate's
Hndingsignore the Sgnificance of the jury being exposed to evidence that Adams murdered Vick, not
merdly acted as an accomplice after the fact, and the effect that evidence would have had on guilt-
innocence and, undeniably, on the punishment phase of Wright's trid. Therefore, reasongble jurists
could disagree with this Court's finding that M cGaughey's testimony was not materia to Wright's
trid.

2. Bvidenceobtaned from the Beckley shack.

Reasonablejurigts could debate whether trid counsds falure to ingpect the evidence found in
the Beckley shack condtituted ineffective assistance of counsd under Srickiand. Although the State
carries the burden of disclosing evidence in its possession that tends to exculpate the
defendant, defense counsal also have a duty to independently investigate the case. Certainly,
competent counsdl would inspect the evidence found at the scene of the arrest prior to trid in a
cgpita murder trid. And the duty to ingpect those items is even sronger when the items indude the
jeans dlegedly worn by the killer and the knives used to g&b the victim. The fact thet trid counsd
never ingpected the evidence from the Beckley shack meansthat trid counsd was unableto form a
trid Srategy thet focused on Adams asthe perpetrator of the murder. Ingtead trid counsd was|eft & the
end of thetria with no red theme, merdly handing Adamss papersover to thejurorsto maketheir own
condusions about their sgnificance. Because trid counsd seemed surprised by dl of the evidence
from the Beckley shack, counsd could not effectively use the evidence to argue that Adamswas
the sole perpetrator rather than Wright.



%"Bradshaw v. Sumpf, 125 S. Ct. 2398 (2005).

4,  Falureto makeaDaubert objection to the bloody fingerprint.

John Cron's tesimony regarding the bloody fingerprint found on a pillow near Vick's head
was agandardless "take my word for it" presentation. Asthe Magistrates Findingsreflect, Cron did
have gppropriate experience and expertise to testify as an expert on fingerprint comparison. But thet is
only haf the equation. Cron's technique must aso comply with the sandards set forth in Kelly v.
Sate® The technique must be accepted asvdid in the scientific community, must be supported by
the literature in the scientific community, must have a potentia error rate, and there must be other
experts who can test or evauate the technique™ Under the Kdlly standard, Cron's tesimony would
have been exduded given an gppropriate objection from trid counsd.

Cron gave no minimum points of comparison. He could not provide an error rate for his
comparison; in fact, according to histesimony, there was no error rate. Further, he did not subject his
technique to other expertsin the fied. Instead he testified thet dthough other fingerprint experts thet
hed looked & the print found it to be uncomparable, he explained their opinions (thet the print was of
inaufficdent qudity to meke a comparison) awvay by daming that he (Cron) just had more
experience. He did not chdlenge the other experts scientific techniques. He smply tedtified thet he
knows a match when he seesit. Cron's testimony could not survive a Daubert objection. Further,
trid counsd daimed tha the lack of an objection was a mere overaght. Looking badk, trid counsd
would have made the objection.

Of course, the testimony was devadtating to Wright's case It was the only physcd evidence
that would place Wright in aposition to have committed the murder. All the other evidence merdly

9824 SW.2d 568, 573 (Tex. Crim. App. 1992).
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placed Wright with the victim before the murder, in her house, or in the shack where some of the
evidence of the murder was found. But no evidence supported Wright's role as the primary actor in
the murder rather.than a mere accessory. And according to the trid court's charge, the jury hed to
convict Wright as the sole actor, not as a party to the crime. Therefore, reasoneble jurigts could



disagree with the Magidrates Findings that Cron's testimony did not likdy dter the outcome of the
trid, both the guilt-innocence portion and the punishment.
IV.CumulativeError Claim

In conddering whether a petitioner has demondrated prgudice, a reviewing court must
congder the daims of conditutiond error cumulatively. Could reasonable jurists debate whether,
absent dl Brady and Srickiand errors, areasonable probability existed thet the result of Wright'strid
(quilt-innocence and punishment) would have been different?

To propely examine the materidity of illegdly suppressed exculpatory evidence requires
inquiry into the effect of the "disclosure of the suppressed evidence to competent counsef on the
result of thetrid.* Therefore, in assessing cumulative error, the court should consider Sricdand and
Brady erors together to determine whether petitioner has demonstrated pregudice and
metaidity®

When the Court looks a the evidence againg Wright, ignoring the evidence presented to the
jury through conditutiond error and considering al the of the evidence tha should have been
presented to the jury absent congtitutiona error, Wright can overcome the prejudice prong of

#Kylesv. Whitley, 514 U.S. 419,441 (1995).

®Gonzales v. McKune, 247 F.3d 1066 (10" Cir. 2001), vecated in part, 2002 WL 182118
(2002) (en bane); Phillipsv. Woodford, 267 F.3d 966 (9" Cir. 2001).
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Srickland and Brady and can make a cognizable dam of fundamentd miscarriage of justice under
Shup.

Minus conditutiond error, the facts presanted againg Wright indude 1) he was seen on the
night of the murder in new, dark jeans with Vick and Adams a the VFW; 2) hewasin Vick's car
and home as an invited guest sometime before or after the murder (fingerprint on soda bottle and
tiny drops of blood on a bathroom towd and car dagh); 3) he was arrested & a shack where items
from Vick's home were found. Couple thet drcumdantid evidence with facts that should have been
provided to the jury: 1) Adams confessed to McGaughey on the day after the murder, "I killed
someonein DeSoto"; 2) Adams confessed to Causey that the car he was driving the morning after the



murder was "the bitch's car,” "the bitch | killed"; 3) the shack where evidence from the murder was
found was inhabited by Adams, aswdl as Wright; 4) the jeans worn by the killer who sraddled Vick
weretoo smdl to fit Wright but not too smdl to fit Adams, 5) Adamss knife was definitively used to
kill Vick; 6) Adams left hiswdlet in Vick's car, giving Adams areason to go to the police and then
turn on Someoned =

Perhaps one could look at the evidence cumulaivey and find Wright guilty as an accessory or
an accomplice. But the State of Texas charged Wright as asole actor. Under Texas law the jury had
to find that Wright was the primary actor, not merely a participant after the fact or a mere
abettor. Under the charge submitted to the jury, the State had to prove beyond a reasonable doulbt
that Wright actudly stabbed the victim causng her deeth, not that he helped put Adams into a
position to murder or that he stood by while the murder took place or that he helped dispose of
property after the fact. Had there been any evidence that Adams was partidly responsible for the
murder, the charge would have contained apartiesingruction adlowing thejury to convict Wright

28

The Magistrate's Findings discount the benefit that such a strategy would have had on
Wright's trial. The Findings conclude that because the prosecution mentioned Adams as an
accomplice, trid counsd's fallure to focus in on Adams as the perpetrator did not prejudice Wright'
s defense. However, again, the Findings misapply state law regarding sole actor and
accomplice gtatus. Further, the Findingsignore the effect that proof of Adams straddling the victim
and gtabbing her to desth would have had on the punishment phase of Wright's trid. Therefore,
reasonable jurigts could debate whether Wright could be encouraged to proceed further with this
ineffectiveness cdlam. 3. Punishment evidence.

In a performance far inferior to counsd' s performance in Ronpilla v. Beard® counsd
treated the punishment phase of Wright's capital murder case as amere afterthought. Tria counsdl
did no invedtigation of the prior convictions the State presented againgt Wright. Infact, trid counsd
did not even read thefiles of these priors until after trid began. Certainly Rompilla demands from
counsd the duty to at least read the files of the prior convictions the State intends to
present at the punishment phase® Further, trid counsd failed to illicit any mitigation from
Wright's family. The Magigrate's Findings give deference to trid counsd's "srategy” of kegping
Wright's family off the witness stand because they could be questioned about Wright's priors.



However, trid counsd knew that the State would present the priors anyway. Therefore, cdling no
mitigation witnesses could not be seen as a drategic choice, but merely a falure of
investigation and preparation. Reasonable jurists could, based on this record, debate
whether Wright's ineffectiveness claim should be encouraged to proceed further.

%125 S, Ct. 2456 (2005).
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as either a sole actor or one of severa actors guilty of the murder. Looking at the errors
cumulaively, there is a reasonable likelihood that aosent the condtitutiona errors, pursuant to the
Sates sole actor charge, the outcome of the trid would have been different. And certainly without
any evidence linking Wright to the actud stabbing of Vick, but evidence linking Adams to the
gtabbing, Wright's punishment verdict more likely than not would have been different. When
looking & the congtitutiond errors cumulaively, reasonablejurists could disagree whether Wright has
established prgudice ufficent to warrant anew guilt-innocence or punishment trid.
V. Confrontation Clause Claim

The Magigrate's Findings denied Wright's confrontation dause dam, holding thet the daim
was procedurdly barred on an adequate and independent state ground - the contemporaneous
objection rule. However, reasonable jurists could debate whether Texass contemporaneous
objection ruleis gpplied in acongstent enough fashion to bar review in thefederd courts. Further, this
Court dluded in its order denying Wright's Motion to Alter or Amend the Judgment that
Wright's confrontation dause daim may be barred because Crawford v. Washington may announce a
new rule ingpplicable to Wright's habess rdlief. However, Wright dams that his confrontetion
dause argument succeeds according to the long-established precedent prior to Crawford. Adamss
datement was never introduced as a firmly-rooted exception to the hearsay rule. Therefore, even
before Crawford, Adamss satement did not pass muster under the Condtitution's Confrontation

a2
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V1. TheSchlupv. Ddo Standard

Reasonable jurists not only could, but are currently debating the standards by which a
petitioner mugt stify a fundamental miscarriage of justice daim under Schiup v. Delo, 513 U.S.
298 (1995). In House v. Belt** the Supreme Court granted cert on a case that seeks guidance on the
gpplication of the Schiup gandard precisaly because reasonable jurigtsin the circuit courts of apped
disagree. Therefore, Wright should be granted a COA on his Schlup dam.
VIl. Discovery Clams

Wright sought discovery from this Court to gether the evidence needed to support hisdams of
prosecutoriad misconduct and his dam of actud innocence. This Court denied those daims.
Wright should have been dlowed discovery into evidence thet tended to support the proposition that
Adams murdered Vick. For the reasons set forth throughout, Adamss role in the murder was
essntid to the jury's verdict in bath the guilt-innocence phase and the punishment phase of his trid.
Hrg, Wright's jury was asked to find Wright guilty as the sole actor, not as a party or accomplice.
Second, if Wright had a lesser role in the murder, the jury would have been ingtructed to congder
that fact in assessing punishment.® Therefore, dl evidence tending to support Wright's daim thet
Adams actudly murdered Vick isrdevant and materid to Wright'shabeas daims.

For these reesons Wright requests a Certificate of Appedability ondl of thedamsraisadin
hisorigind goplication for pogt-conviction relief.

#House v. Bdl, 386 F.3d 668, 2004 Fed App. 0345P (cert, granted June 28, 2005).
®SeeTex Code Crim. Proc. Art. 37.071(3)(e).
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